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ABSTRACT

Most debates about judicial reform are predictable and pointless. Pro-
gressives, who are unhappy with the current right-leaning judiciary, propose
reforms that make it harder for conservatives to prevail in court. Conserva-
tives, who are pleased with the current right-leaning judiciary, oppose re-
forms that make it harder for conservatives to prevail in court. The federal
courts cannot be reformed through unilateral disarmament. Rather, any fed-
eral judicial reform must be bilateral. This Article offers ten neutral proposals
that would equally weaken the right and the left.

Part 2 introduces the first grouping of reforms about the Supreme
Court Justices.

e DProposal #1: Require Justices to ride circuit and preside when
federal courts of appeals sit en banc.

e Proposal #2: Impose statutory caps for outside income earned
through book royalties, advances, and other similar business
dealings.

Part 3 introduces the second grouping of reforms about the Supreme
Court’s docket.

e Proposal #3: Mandate that the Supreme Court remains in ses-
sion year-round, with at least one public sitting for oral argu-
ment and one conference per calendar month.

e Proposal #4: Establish a standard timeline for review of peti-
tions and applications on the merits, emergency, and capital
dockets.

e DProposal #5: Appeals in the Court’s mandatory jurisdiction
must be scheduled for oral argument.

Part 4 introduces the third grouping of reforms about litigation in the
lower courts.
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e DProposal #6: Cases seeking a temporary restraining order can

be decided by a single district court judge but can only yield

relief to the named parties and are limited to no more than

seven days in duration.

e Proposal #7: Cases seeking a preliminary injunction or equiv-

alent relief against the federal government or a state govern-

ment are referred to the en banc court, which appoints a ran-

domly drawn three-judge panel with two circuit court judges

and one district court judge.

e Proposal #8: Injunctions of statutes against the federal and

state governments are automatically stayed, and if a three-

judge panel submits a “certificate of division,” the case is ap-

pealed to the Supreme Court’s mandatory jurisdiction, with

oral argument and decision based on emergency docket time-

line.

e Proposal #9: En banc circuit courts and state courts of last re-

sort could submit cases to Supreme Court’s mandatory juris-

diction with a “certificate of split” (actual split of authority on

question of federal law) or a “certificate of importance” (case
presents an exceedingly important, and unresolved question of
federal law).

e Proposal #10: When a circuit judge reaches “Rule of 80,” he is

no longer able to vote on en banc court, and new judgeship is

automatically created.

Most of these reforms, including expansion of mandatory jurisdiction,
would require statutory amendments, though some proposals could be
achieved through court rules. Here at least, I'm agnostic where the reform
comes from. It is always better if courts self-regulate. I'll admit up front that
some of these proposals are off-the-wall, and are primarily intended to stim-
ulate debate, rather than to create a decisive action plan. A few of these
proposals may create problems with judicial independence and the separa-
tion of powers, though I think they ultimately pass muster, or at least occupy
a gray zone. My hope is that through some outside-the-box thinking, I can
put ideas into the ether that eventually coalesce into tangible proposals.
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1. INTRODUCTION

Most debates about judicial reform are predictable and pointless. Pro-
gressives, who are unhappy with the current right-leaning judiciary, propose
reforms that make it harder for conservatives to prevail in court. Conserva-
tives, who are pleased with the current right-leaning judiciary, oppose re-
forms that make it harder for conservatives to prevail in court. Lather, rinse,
and repeat. Proposals which only help one side of the aisle have slim chances
of enactment. Indeed, efforts to address actual judicial emergencies by
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creating new judgeships stall to avoid granting a windfall of appointments
to a single president. The federal courts cannot be reformed through unilat-
eral disarmament. Rather, any federal judicial reform must be bilateral.

This Article offers ten neutral proposals that would equally weaken
the right and the left. These proposals do not need to be adopted as a pack-
age. Indeed, they can be adopted piecemeal or mixed-and-matched. Most of
these reforms, including expansion of mandatory jurisdiction, would require
statutory amendments, though some proposals could be achieved through
court rules. Here at least, I am agnostic about where the reform comes from.
It is always better if courts self-regulate.

I'll admit up front that some of these proposals are off-the-wall, and
are primarily intended to stimulate debate, rather than to create a decisive
action plan. A few of these proposals may create problems with judicial in-
dependence and the separation of powers, though I think they ultimately
pass muster, or at least occupy a gray zone.

Three primary values that inform my proposals. First, the sharp de-
cline in the Supreme Court’s certiorari grant rate undermines one of the
Court’s primary roles: resolving circuit splits to promote a uniformity of fed-
eral law. The Justices are deciding fewer cases while divisions in the lower
courts fester. ' Second, the cloistered Supreme Court Justices are increasingly
insulated from the lower courts and the American people and stay on the job
longer than they should. Supreme Court Justices, and really all federal
judges, with their powerful jobs and cushy perks, have little incentive to re-
tire when the time is right. Third, expedited litigation leading up to the Su-
preme Court’s emergency docket yields massive confusion, wastes significant
resources, and forces judges to make difficult decisions under time con-
straints. Proposals to curb forum shopping and eliminate nationwide injunc-
tions treat the symptoms, not the underlying illness. I suspect, or at least
hope, that Court watchers of all stripes would generally agree with these
three over-arching principles. The proposals advanced below each serve one
or more of these primary values. And they do so at all levels of the federal
judiciary.

Part 2 introduces the first grouping of reforms about the Supreme
Court Justices.

Adam Liptak, Supreme Court’s Leisurely Pace Will Produce Pileup of Late June Rulings,
N.Y. TIMES (June 19, 2024), https://perma.cc/9VWK-LBNK.
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Proposal #1: Require Justices to ride circuit and preside when
federal courts of appeals sit en banc.

Proposal #2: Impose statutory caps for outside income earned
through book royalties, advances, and other similar business
dealings.

[Vol. 1

Part 3 introduces the second grouping of reforms about the Supreme
Court’s docket.

Proposal #3: Mandate that the Supreme Court remains in ses-
sion year-round, with at least one public sitting for oral argu-
ment and one conference per calendar month.

Proposal #4: Establish a standard timeline for review of peti-
tions and applications on the merits, emergency, and capital
dockets.

Proposal #5: Appeals in the Court’s mandatory jurisdiction
must be scheduled for oral argument.

Part 4 introduces the third grouping of reforms about litigation in the
lower courts.

Proposal #6: Cases seeking a temporary restraining order can
be decided by a single district court judge but can only yield
relief to the named parties and are limited to no more than
seven days in duration.

Proposal #7: Cases seeking a preliminary injunction or equiv-
alent relief against the federal government or a state govern-
ment are referred to the en banc court, which appoints a ran-
domly drawn three-judge panel with two circuit court judges
and one district court judge.

Proposal #8: Injunctions of statutes against the federal and
state governments are automatically stayed, and if a three-
judge panel submits a “certificate of division,” the case is ap-
pealed to the Supreme Court’s mandatory jurisdiction, with
oral argument and decision based on emergency docket time-
line.

Proposal #9: En banc circuit courts and state courts of last re-
sort could submit cases to the Supreme Court’s mandatory ju-
risdiction with a “certificate of split” (actual split of authority
on question of federal law) or a “certificate of importance”
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(case presents an exceedingly important, and unresolved ques-
tion of federal law).

e Proposal #10: When a circuit judge reaches “Rule of 80,” he is
no longer able to vote on en banc court, and new judgeship is
automatically created.

2. REFORMS ABOUT THE SUPREME COURT JUSTICES

Proposals to reform the Supreme Court have a predictable character.
Those who disfavor the Supreme Court’s current majority vigorously advo-
cate for term limits and Court expansion—anything to dilute/remove the
current members.? Those who favor the Supreme Court’s majority insist that
nine is a magical number, and that term limits would create perverse incen-
tives.® I offer two proposals that have nothing to do with the current debate
about the Court.

Proposal #1 would bring the Justices closer to the inferior courts, and
to the people. Under this proposal, whenever a circuit court sits en banc, the
circuit justice would preside. Should the case then be appealed to the Su-
preme Court, the circuit justice would not need to recuse. And unlike the
current practice, the circuit justices would rotate each year, so each member
of the Court would, over time, visit courts throughout the nation. This pro-
posal would promote both vertical and horizontal judicial comity. Moreover,
the Justices may get a better sense of which petitions warrant a grant by
hearing from colleagues on the lower court.

Proposal #2 limits a Justice’s ability to profit off their position. In re-
cent years, new Justices have signed lucrative book deals that pay millions
of dollars.* While there are caps on how much Justices can earn from outside
sources, there is a glaring loophole for advances on royalties.” As a result,
book publishers can give a Justice what is in effect an indefinite, interest-

See Khaleda Rahman, Democrats Move to Expand Supreme Court After Trump Immunity

Ruling, NEWSWEEK (July 2, 2024), https://perma.cc/567W-V9P3.

3 See Ronn Blitzer, Mike Lee Unleashes Tirade Against Court Packing, Touts Past Biden
Speech on the Subject, Fox NEws (Oct. 13, 2020), https://perma.cc/UTH4-HAAW.

4 See Steve Eder et al., How Supreme Court Justices Make Millions from Book Deals, N.Y.
TiMES (July 27, 2023), https://perma.cc/AWJ2-NHLE.

> See id.
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free loan that is ten times greater than their annual salary. In theory at least,
the Justices would have to pay back any unearned royalties, but I am skep-
tical that the loan would ever be called on during a Justice’s life. I am confi-
dent that outside groups will feel pressure to buy copies of the book to ensure
a Justice’s attendance at a public event, and book signing. There is no way
to avoid this conflict when the pressure exists to repay the royalty advance.
Proposal #2 would simply include advances on royalties in the current cap
on outside income. The Justices can continue to write books, but they cannot
earn millions of dollars off the prestige of their judgeships. If the Justices
lose the motivation to write books without cushy royalty payments, they can
use that found time to read more certiorari petitions.

2.1. Proposal #1: Require Justices to ride circuit and preside when
federal courts of appeals sit en banc.

The Chief Justice appoints a circuit justice for each of the twelve re-
gional courts of appeals.® More-senior Justices are usually appointed to the
circuit they have the closest personal connections with. For example, Justices
Alito and Sotomayor, who served on the Third and Second Circuits, respec-
tively, are the circuit justices for those circuits.” And, by custom, the Chief
Justice is the circuit justice for the nearby D.C. and Fourth Circuits.® Some
assignments are made, I suspect, based on competency. There is a reason
that Justices Scalia and Alito, who grew up far from the deep south, were
assigned to the Fifth Circuit.’ Similarly, Justice Kagan, who only briefly lived
west of the Hudson, has responsibilities for the Ninth Circuit.'® The more-
junior Justices are appointed to cover the rest of the circuits, as needed.™
These assignments are usually fairly constant, and only change when a new
member of the Court is added."

28 U.S.C. § 42.

Circuit Assignments, Sup. CT. U.S., https://perma.cc/7YAY-HFG2.

See id.

Id.; Allotment Order, Sup. CT. U.S. (Sep. 28, 2010), https://perma.cc/Y8SA-3DYY.
Circuit Assignments, supra note 7.

o Seeid.

12 See generally Supreme Court Circuit Justice Assignments, MYATTORNEYUSA (2019),
https://perma.cc/5FJX-5727 (predicting that circuit allotments would change follow-
ing Justice Kennedy’s retirement).

o ® N O
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The circuit justices have primary responsibility over emergency mo-
tions and other applications from a particular circuit.”® The circuit justices
can resolve these matters individually, in chambers, or can refer them to the
full Court."* Before electronic communications were available, it may have
been difficult to convene the full Court on short notice when the Justices
were scattered. The in chambers option made sense. But in the modern era,
when the Justices are always on call, in chambers opinions seem less frequent
and rather quaint.”

Proposal #1 would substantially alter the responsibilities of circuit
justices, but it would not be a new responsibility. Rather, it would restore one
of the earliest roles assigned to members of the Supreme Court: circuit rid-
ing.'® For the first century after ratification, each of the Supreme Court Jus-
tices would hear cases on the circuit courts of appeals.'” The Supreme Court
(more or less) upheld this practice in Stuart v. Laird."® Justices would often
sit on panels and hear arguments with lower court judges.” And in some
cases, where the Justice disagreed with a colleague, the case would be ap-
pealed to the Supreme Court.? Plus, the circuit justice would be able to hear
the same case on appeal.”’ There was no required recusal.”

Perhaps it would be simple enough to restore some of the circuit rid-
ing statutory regime, starting with the Judiciary Act of 1789.% But the ex-
plosion of the docket in the lower federal courts would make the responsi-
bility unbearable. My proposals would give the Supreme Court Justices more
work, but I am not unrealistic. Instead, Proposal #1 would require the circuit

13 See Amy Howe, Court Issues New Circuit Assignments, SCOTUSBLOG (Oct. 19, 2018,
2:21 PM), https://perma.cc/T7WC-S5E6; Sup. CT. R. 22(3).

4 Amy Howe, Emergency Appeals: Stay Requests, SCOTUSBLOG, https://perma.cc/T4UF-
KXUD; Sup. CT. R. 22(5).

> See In-Chambers Opinions, Sup. CT. U.S., https://perma.cc/BSPV-H6HR.

16 See Riding the Circuit, SUP. CT. HIST. SOCY, https://perma.cc/WR67-PM7D.

7 Id.

18 See Stuart v. Laird, 5 U.S. (1 Cranch) 299, 309 (1803).

1 See Riding the Circuit, supra note 16.

20 See, e.g., Certain Named & Unnamed Non-Citizen Child. & Their Parents v. Texas, 448
U.S. 1327, 1330-31 (1980).

2L See Laird v. Tatum, 409 U.S. 824, 824 (1972); Hanrahan v. Hampton, 446 U.S. 1301,
1301 (1980).

2 See Laird, 409 U.S. at 833; Hanrahan, 446 U.S. at 1301.

3 Judiciary Act of 1789, ch. 20, 1 Stat. 73.
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justice to sit on the lower courts in a regular, but less frequent occurrence:
whenever the circuit sits en banc. Indeed, the circuit justice—rather than the
circuit chief judge—would preside over the en banc court.

I see several virtues with this proposal. First, it would force the Su-
preme Court Justices to become familiar with their colleagues on the lower
court. It is far easier to second-guess the judgments of unnamed faces on
some faraway inferior court. But working with these circuit judges should
increase vertical comity. Circuit justices will attend circuit judicial confer-
ences, but there are only limited opportunities to mingle. Sitting on a panel
and talking in conference would be a meaningful interaction.

Second, the circuit judges could impress on their circuit justice some
of the problems and issues “on the ground” and seek help. That feedback,
hopefully, could filter back up to the full court. Third, the circuit justice could
help give their colleagues on the lower court a “view from the top,” and shed
light on the trends and directions of federal law. Fourth, having the circuit
justice preside would give them experience as a presiding officer—a role they
may never experience in their careers. (By contrast, circuit judges routinely
preside several years into their tenures.>) The Ninth Circuit Court of Appeals
has more than fifty active judges.” That court generally sits en banc with
panels of ten, plus the chief judge sits on all en banc courts.*® With Proposal
#1, the chief judge of the Ninth Circuit would no longer be an automatic
draw but would be part of the same random lottery to constitute the en banc
court.

Fifth, it would serve the Justices well to get out of D.C. and see how
justice is dispensed across the fruited plain. Indeed, Justices should be forced
to rotate among the circuits every year to see the widest range of courts,
from sea to shining sea, and flyover country in the middle. I see no actual
pragmatic reason, other than nostalgia, for assigning Justices to supervise
the courts they formerly worked on. At present, Justices Alito and Kagan
have authority over the two most important circuits, the Fifth and Ninth

24

See generally 28 U.S.C. § 45(a)(1)(B) (requiring that a chief circuit judge must have
previously served as a circuit judge for at least one year).

% See The Judges of this Court in Order of Seniority, U.S. CTS. FOR NINTH CIR. (Nov. 2023),
https://perma.cc/KQ9Z-YKSR.

Court Coverage Tutorial: General Information, U.S. CTS. FOR NINTH CIR. (Nov. 2023),
https://perma.cc/A279-A3JY.

26
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Circuits, respectively.”’” They keep these jobs at the discretion of the Chief
Justice.”® It would be nice to mix things up.

Sixth, Proposal #9 below would allow the en banc circuit courts to
refer cases to the Supreme Court’s mandatory jurisdiction with a “certificate
of split” or a “certificate of importance.” If those certificates had to be signed
by a circuit justice, it would ensure the Justices that their docket is not over-
run. But then again, I would hope circuit justices can hear the cries from
lower court justices who are seeking resolutions on circuit splits and novel
questions of federal law.

It may also be useful for Supreme Court Justices to sit by designation
on state courts of last resort. I do not think Congress could mandate such
service, as that would likely amount to commandeering of the state judiciar-
ies.”” I also don’t think Congress could compel Supreme Court Justices to sit
on state benches. But Congress and the Court could allow a state court to
request a Justice to sit on its court by designation, which the Justices could
oblige as a matter of horizontal judicial comity. I think it would be immeas-
urably informative for members of the federal judiciary to see how justice is
dispensed in state court. The trickle-up effect of such service would be very
valuable.

I recognize that there will be scheduling difficulties for the Justices to
ride circuit—especially if Proposal #3 is adopted and the Court sits year-
round. Perhaps the easiest way to schedule things would be for the Supreme
Court to sit in Washington two weeks out of the month, and the other two
weeks are reserved for circuit riding responsibilities. The circuit courts, with
knowledge of that schedule, would only schedule en banc sittings for the
weeks when there are no Supreme Court sittings. Moreover, circuits do not
have en banc sittings every month, so there would be some downtime for
the Justices. Proposal #1 can be managed.

I close with one related proposal: Congress should mandate that each
Justice preside over one criminal trial and one criminal sentencing each year.
That experience would provide valuable insights for the Justices when they
review criminal appeals. Of course, it is well known that Chief Justice

¥ Circuit Assignments, supra note 7.

3 28 U.S.C. § 42.
% See Josh Blackman, State Judicial Sovereignty, 2016 U. ILL. L. REv. 2033, 2127-28
(2016).
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Rehnquist presided over a civil trial, which did not go well.*® He was reversed

by the Fourth Circuit in an unpublished opinion.*" Neither Rehnquist nor any
of his colleagues have tried a case since.** But prompt surrender sends the
wrong message. The Justices could improve their ability to review trial rec-
ords by spending some time in the trenches. I suspect Justices Sotomayor
and Jackson, who served on the trial courts, would be willing to help.*

2.2. Proposal #2: Impose statutory caps for outside income earned
through book royalties, advances, and other similar business
dealings.

Being a Supreme Court Justice is a cushy gig. New Justices are imme-
diately rewarded with multi-million-dollar book deals.** Moreover, Justices
are routinely invited to speak at swanky conferences, lecture at prestigious
universities, and hobnob with the upper crust, with all travel expenses
paid—so long as they are disclosed.* Plus, the Justices decide many of the
most important issues facing the country—and far outlive the tenure of their
appointing presidents. No wonder Justices tend to die in office.*® They have

30 See Heislup v. Town of Colonial Beach, Nos. 84-2143, 85-1128, 1986 WL 18609 (4th
Cir. Nov. 6, 1986) (per curiam) (“Appeal from the United States District Court for the
Eastern District of Virginia, at Richmond. William H. Rehnquist, Associate Justice of
the United States Supreme Court, sitting by designation.”).

3 Id. at *10.

32 Rehnquist Has Presided over Just One Other Trial, TAMPA BAy TIMES (Sept. 14, 2005),

https://perma.cc/2VJB-5HB4.

See Judge Sonia Sotomayor, Former Adjunct Professor at NYU Law, Nominated to Su-

preme Court, N.Y.U. L. NEws, https://perma.cc/CF3Z-XL94; The Current Court: Justice

Ketanji Brown Jackson, Sup. CT. HIST. SOC’Y, https://perma.cc/THQ5-DCM.J.

See Nick Mordowanec, Conservatives Call Out Sotomayor’s $3M from Publisher Amid

Thomas Reports, NEWSWEEK (May 4, 2023, 4:52 PM), https://perma.cc/V3TE-FJ63;

Ann E. Marimow & Emma Brown, Amy Coney Barrett Received $425,000 Book Pay-

ment, Records Show, WASH. POST (June 9, 2022, 6:08 PM), https://perma.cc/XAP2-

JRPX.

Ariane de Vogue, New Judiciary Ethics Rules Close ‘Loopholes’ to Require More Disclosure

of Private Travel Costs, CNN PoL. (Mar. 29, 2023, 12:54 PM), https://perma.cc/ZVZ6-

J752.

% See Josh Blackman, Justices Who Died in Office, VOLOKH CONSPIRACY (Sept. 18, 2020,
9:50 PM), https://perma.cc/JJ6Z-6NLL.
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little incentive to step down from one of the most important jobs in the
world.

Of course, a Supreme Court Justice takes a significant pay cut by serv-
ing decades in federal service. Their salary is a fraction of what most law
firm partners make.*” Indeed, most Supreme Court law clerks earn multiples
of what their boss made immediately after clerking.*

The Justices, however, do have means of supplementing their income
in ways that lower court federal judges do not. In recent years, Justices have
received multi-million-dollar book deals shortly after they were confirmed.*
Presidents and other members of the executive and legislative branches se-
cure book deals after their tenures conclude.” But on the Supreme Court,
the book deals arrive immediately after the tenure begins, before the Justices
have done anything of note. As a general rule, federal judges are limited to
outside income of about $32,000 per year.*' However, the publishers are able
to evade this restriction by structuring the deals as advances on expected fu-
ture royalties.** The publishers know all too well that the Justices have every
incentive to sell as many books as possible to avoid having to repay the royalties.

3 Compare Judicial Compensation, U.S. CTs., https://perma.cc/L9J5-BAMJ (listing, for
2019, Associate Justices’ salaries as $258,900 and the Chief Justice’s salary as
$270,700), with Debra Cassens Weiss, How Much do Partners Make? The Average at
Larger Law Firms Tops $1M, Survey Finds, ABA J. (Dec. 16, 2020, 3:42 PM),
https://perma.cc/7EWT-75HQ (reporting, for 2019, average large law firm partner’s
salary as $1,054,000).

3 See Josh Blackman, A Thought Experiment: Phase Out Supreme Court Clerks, VOLOKH

ConspPIRACY (Nov. 19, 2021, 8:00 AM), https://perma.cc/6Y46-TT5N (explaining that

law firms routinely offer $500,000 bonuses to Supreme Court law clerks).

See sources cited supra note 34.

40 See Barbra Smith, US Presidents Make $400,000 a Year While in Office, but They Can

Make Millions After They Leave—Here’s How, BUs. INSIDER (Sept. 26, 2020, 12:16 PM),

https://perma.cc/AA9V-3YX7.

See 5 U.S.C. § 13143(a)(1) (limiting earned income to “15 percent of the annual rate

of basic pay for level II of the Executive Schedule”); Earned Income, CORNELL L. SCH.:

LEGAL INFO. INST. (July 2021), https://perma.cc/RG8C-75V9; Salary Table No. 2023-

EX: Rates of Basic Pay for the Executive Schedule (EX), US OFF. PERS. MGMT.,

https://perma.cc/3FT7-XEVA (setting the annual rate of basic pay for level II employ-

ees at $212,100).

42 See 5 U.S.C. § 13143(a)(1) (limiting “earned income™); 5 C.ER. § 2636.303(b)(5)
(excluding royalties from the definition of “earned income”).
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(I doubt those royalties will ever be clawed back, but they would probably be
forgiven after death or retirement if they were.)

Justices are enriching themselves based on the prestige and power of
their jobs. If they want to write books, they should! But the royalties should be
subject to the same cap on outside income to which all other federal judges are
realistically subject.

Proposal #2 addresses this problem. Congress should expressly include
advances on expected royalties as part of the capped compensation on outside
income. Alternatively, Congress could exclude from the cap only those royalties
on intellectual property that was created before a Justice’s tenure began. That
way, creative judges can continue to reap the oats they sowed.

Some Justices may still write out of a desire to reach people. Others may
have a love of writing. Justice Scalia would often say that he “hate[d] writing,”
but “love[d] having written.”* But for other Justices, this proposal would likely
eliminate some incentives to write books and go on book signing tours. There is
an upshot to this proposal: Justices, unencumbered by book deals, can use that
free time to handle all of the other responsibilities they will gain with my other
proposals, including circuit riding, more mandatory jurisdiction cases, and even
more action on the emergency docket. Article III involves life tenure, not a life
sentence. Justices can cash out when they step down.

2.2.1. Statutory and ethical constraints on outside income

The compensation for federal judges is fixed by statute.* In 2024, the
Chief Justice will earn $312,200, the Associate Justices will earn $298,500,
circuit judges will earn $257,900, and district court judges will earn
$243,300.* These salaries pale in comparison with what federal judges
could make in private practice.” Indeed, in recent years, several federal
judges have left the bench well before they were eligible for senior status
and obtained lucrative positions in large law firms.*

*  William Jay, Tribute: The Justice Who Said He Hated Writing, SCOTUSBLOG (Mar. 4,
2016, 2:16 PM), https://perma.cc/U4FW-87E5.

# 28 U.S.C. 88 5, 44(d), 135, 153(a), 252.

* Judicial Compensation, U.S. CTs., https://perma.cc/XC24-27Z2Q.

% Joshua Holt, Biglaw Salary Scale, BIGLAW INV., https://perma.cc/VU53-9VEC.

4 See Olivia Cohen, Ex-Ninth Circuit Judge Watford Joins Wilson Sonsini in L.A., BLOOM-
BERG L. (June 12, 2023, 4:58 PM), https://perma.cc/26PS-4L.5B; Mark Curriden, Greg
Costa Traded Judge’s Robes for Gibson Dunn’s Houston Office, HOUS. CHRON. (Dec. 26,
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Federal judges are allowed to earn outside income, but there are lim-
its. As a general matter, most federal officers are limited to outside income
that is less than “15 percent of the annual rate of basic pay for level II of the
Executive Schedule.”* In 2024, basic pay was $221,900, which would yield
a limit on outside income of $33,285.%

The Judicial Conference of the United States administers this statu-
tory regime “with respect to officers and employees of the judicial branch.”*
The Judicial Guide defines “outside earned income” as “all wages, salaries,
commissions, professional fees, and payments and compensation of any kind for
services rendered or to be rendered.” The Guide provides that “[c]ompensa-
tion received for teaching activity” is permitted, but is subject to the 15% cap.>?
Many federal judges perform a valuable service by teaching classes at law
schools.>® However, there are several exceptions to this cap. Not included in the
15% cap are “[r]oyalties, fees, and their functional equivalent, from the use or
sale of copyright, patent, and similar forms of legally recognized intellectual
property rights, when received from established users or purchasers of those
rights.”* And the commentary provides, “advance payment of permissible roy-
alties, fees, or their functional equivalent is not outside earned income if it
must be deducted from amounts that later become payable.” In other
words, a federal judge can receive advances of future royalties, so long as
the judge could later be forced to pay back unearned portions of the advance.

2022), https://perma.cc/7F87-3C28; Chinekwu Osakwe, Maryland Federal Judge
Joins Gibson Dunn After Leaving Bench at 47, REUTERS (Mar. 1, 2023, 2:07 PM),
https://perma.cc/NER2-S5QP; Justin Wise, Wave of Federal Judges Ditch Bench for Lu-
crative Big Law Jobs, BLOOMBERG L. (Mar. 16, 2023, 4:30 AM), https://perma.cc/Y5TY-
C6HK.

4% 50U.S.C. § 13143(a); GUIDE TO JUDICIARY PoLICY, Vol. 2C, Ch. 10, § 1020.25(a) (2024).

4 Salary Table No. 2024-EX Rates of Basic Pay for the Executive Schedule (EX), US OFF.
PERS. MGMT., https://perma.cc/3FT7-XEVA.

*  5U.S.C. § 13142(3).

51 GUIDE TO JUDICIARY PoLIcy, Vol. 2C, Ch.10, § 1020.25(b) (2024).

2 Id. §§ 1020.30(b)(1)-(2), 1020.35(b).

> My first teaching experience was in aid of Judge Kim R. Gibson’s federal courts prac-
tice class at the Penn State Law School. (I was not compensated for the position). Hon.
Kim R. Gibson & Josh Blackman, Penn State Dickinson School of Law Federal Courts
Practice—Skills 977D (Sections 101 and 201) Spring 2009, https://perma.cc/ZU4H-
Z9FW.

5 GUIDE TO JUDICIARY PoLicy, Vol. 2C, Ch. 10, § 1020.35(b)(5) (2024).

% Id. § 1020.50(c)(1).
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The Judicial Conference’s policies do not expressly apply to the Supreme
Court Justices, though the statute does.

2.2.2. Federal judges who receive royalties

For all but nine federal judges, the royalties exception is insignificant.
Perhaps some creative judges received valuable patents or copyrights from be-
fore their tenure began, in which case they would be entitled to the continued
payment of royalties. (For example, Judge Pauline Newman, nominally a judge
on the Federal Circuit,* received several patents.””) Such intellectual property
was created before their Article III positions started, and these judges did not
benefit from any resources by the federal judiciary.

However, while on the bench, inferior federal judges are unlikely to cre-
ate much intellectual property of value. (Judicial decisions, thankfully, are in
the public domain.*®) Lower-court judges will sometimes write books about the
law or other related topics. But due to their relative obscurity, these tracts will
not be national bestsellers that justify a book tour. That is not to say that such
books are not valuable. Some are extremely useful, such as books by Judge Pos-
ner, Sutton, and a few others.>® (I do not include Judge Wilkinson’s new ro-
mance novel in this category.®®) But books from these lower-court judges do not
justify significant monetary advances. I would wager that most federal judges

56

Josh Blackman, The Stealth Impeachment of Judge Newman in the Federal Circuit, VO-
LOKH CONSPIRACY (Apr. 22, 2023, 4:23 PM), https://perma.cc/X7KB-55PK.
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WASH. PosT (June 6, 2023, 12:45 PM), https://perma.cc/4HLZ-JW5D.
8 See Georgia v. Public.Resource.Org, Inc., 590 U.S. 255, 267 (2020).
> See Josh Blackman, ‘Who Decides?’ Review: The Supreme Court, The States and the Con-
test for Control, WALL ST. J. (Jan. 28, 2022, 11:01 AM), https://perma.cc/6CF4-RKVN
(reviewing Sutton, “Who Decides?”).
Rachel Weiner, Conservative Judge Writes Love Novel—and Reconsiders His Views,
WASH. PosT (June 20, 2022, 5:19 PM), https://perma.cc/M39Y-D36X (“When the pro-
tagonist of ‘Love at Deep Dusk’ suggests that her gay friends need to respect that ‘well-
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‘I don’t concede for a minute that so-called nice traditionalists have a point in having
an opinion on our lives,” her Black lesbian friend replies. ‘Because they don’t get the
privilege of making a point if they haven’t lived through the bigotry.’ The fictional
exchange is surprising, mostly because of who wrote it. It appears in a novel released
in February by J. Harvie Wilkinson III, one of the most conservative judges on the U.S.
Court of Appeals for the 4th Circuit, appointed by Ronald Reagan in 1984.”).
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who write books will not earn $33,000 in royalties per year. They may not even
earn that much over the lifetime of their books.

Supreme Court Justices, of course, stand in a different position. In recent
years, Justices received extremely lucrative book deals. In January 2023, several
months after Justice Jackson’s Supreme Court tenure began, she received a book
deal worth a reported $3 million.®* Jackson was represented by the same lawyer
who negotiated deals for the Obamas and James Patterson.®* In April 2021, it
was announced that Justice Barrett signed a $2 million book deal.®® At that
point, Barrett had written two majority opinions.®* Shortly after Justice Gorsuch
was confirmed, he received a $225,000 advance.®® In 2010, after Justice So-
tomayor joined the bench, she signed a $1.2 million book deal.®®

To be precise, the Justices cannot be paid outright for their books as
compensation—that amount would be subject to the 15% cap. Rather, publish-
ers provide the Justices with advances on expected future royalties.®” At least,
that is what I think happens. As could be expected, judges do not disclose the
precise terms of their arrangements. With advances, judges are obligated to
account for that advance later or to repay it if the royalties do not material-
ize.®® As a practical matter, the publishers who pay these massive advances ex-
pect that over the lifetime of the book, a Justice would earn $X in royalties. The
publisher fronts that amount before the book is published, or even written, to
secure the Justice’s authorship. In theory, at least, if the book never sells enough
copies, the Justice would be responsible for paying back the royalties. This is
assuming the debt is simply never forgiven after the Justice retires or dies—at
that point the Justice and their estate are no longer subject to the rules of

61 Eder et al., supra note 4.

2 Id

®  Daniel Lippman, William Barr, Amy Coney Barrett Land Book Deals, PoLITICO (Apr. 19,
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ethics.®” In effect, the Justices are receiving interest-free loans that are not sub-
ject to any limits. Yet, under the Judicial Conference’s policies, these advances
are permitted so long as they are disclosed.”

The Supreme Court Justices, as we all know, are not subject to the Judi-
cial Conference’s guidance.” But they are subject to statutory caps imposed by
Congress.”? Indeed, the Court’s 2023 “Statement of Ethics Principles and Prac-
tices” expressly acknowledged this limitation with the exception for royalties
and advances:

Justices may not have outside earned income—including income

from teaching—in excess of an annual cap established by statute

and regulation. In calendar year 2023, that cap works out to less

than 12 percent of a Justice’s pay. Compensation for writing a book

is not subject to the cap.”

The statement did not even use the locution of “advance payment of permissible
royalties.” Instead, the statement said the quiet part out loud: “compensation.”
The royalties exception is a nice gravy train that the Justices are not interested
in stopping.”*

One common response I hear is that living in the suburbs of Washington,
D.C., is expensive, and the Justices should be able to write books to supplement
their income accordingly. I am entirely unsympathetic to this position. Federal
circuit court and district court judges are expected to live in the same geographic
location with lower base salaries and no opportunities for significant outside
income other than teaching, which is capped at $32,000 per year.”” Judges also
live in even more expensive locales like New York and San Francisco. Moreover,

% See Jo Becker, Justice Thomas’s R.V. Loan Was Forgiven, Senate Inquiry Finds, N.Y. TIMES

(Oct. 26, 2023), https://perma.cc/S3ZH-HN3L (“Nearly nine years later, after Justice
Thomas had made an unclear number of the interest payments, the outstanding debt
was forgiven, an outcome with ethical and potential tax consequences for the jus-
tice.”).
70 GUIDE TO JUDICIARY PoLicy, Vol. 2D, Ch. 3, § 320(a) (2023).
7t See Judicial Conference of the United States, U.S. CTs., https://perma.cc/88G4-6LXM.
72 5U.8.C § 13143(a)(1).
73 Letter from Senator Lindsey Graham, Ranking Member, to Hon. Richard J. Durbin,
Chair, Comm. on the Judiciary (Apr. 25, 2023), https://perma.cc/7YQV-JLYA (empha-
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See Josh Blackman, The Supreme Court’s Statement of Ethics Principles and Practices,
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Justices are routinely feted with free travel around the world to conferences and
other gatherings.”® So long as that travel is disclosed, it is above board.”” Lower-
court judges do not receive these swanky opportunities. People who accept Su-
preme Court nominations know full well what it costs to live in Washington,
D.C., and what their earning potential will be. It is a fact that nominees now
expect a multi-million-dollar signing bonus from a publishing company:.

2.2.3. These book deals are problematic

There is nothing in the abstract that is unethical about judges writing
books. In general, judges can write about “law-related and nonlegal sub-
jects.””® (Judge Wilkinson’s romance novel does not fit this bill.) Indeed,
judges are encouraged to publish their writings: “As a judicial officer and a
person specially learned in the law, a judge is in a unique position to con-
tribute to the law, the legal system, and the administration of justice . . . . To
the extent that the judge’s time permits and impartiality is not compromised,
the judge is encouraged to do so.””” And judges can accept compensation
for their writings if “the source of the payments does not give the appearance
of influencing the judge in the judge’s judicial duties or otherwise give the
appearance of impropriety.”® The problem here is not that judges are writing
books. The problem is that they are being paid such extravagant amounts,
with the expectation that they will sell those books to captive audiences.

The Canons provide that a judge’s “[c]Jompensation should not exceed
a reasonable amount nor should it exceed what a person who is not a judge
would receive for the same activity.”® To be sure, advances on expected roy-
alties are not considered “compensation.” But that loophole is big enough to
fit a well-appointed home in suburban Washington, D.C. If this Canon were
applied to advances on royalties, then the multi-million-dollar book deals
would be per se unreasonable. None of these Justices would ever receive any

76 Tom Dreisbach & Carrie Johnson, When Judges Get Free Trips to Luxury Resorts, Disclo-

sure is Spotty, NAT'L PUB. RADIO (May 1, 2024), https://perma.cc/49WR-EXQQ.

77 See GUIDE TO JUDICIARY PoLicy, Vol. 2A, Ch. 2, Canon 4(H)(3) (2019); Dreisbach &
Johnson, supra note 76.

78 GUIDE TO JUDICIARY PoLicy, Vol. 2A, Ch. 2, Canon 4 (2019).

7 Id. (quoting Commentary).
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money for their books if they were not Justices. Indeed, Justices Jackson,
Barrett, and Sotomayor never even wrote a book before their appointments
to the high court. Then-Professor Barrett, in particular, never saw fit to write
an academic book but found $2 million worth of inspiration as soon as she
joined the bench.®* Justice Gorsuch, to his credit, published an academic
book,* and continues to publish educational books on niche legal topics.®*
Ditto for former-Justice Breyer, who wrote, and continues to write, a series
of nerdy books about legal topics that are unlikely to generate large ad-
vances.®

Under Canon 2B, judges should not “lend the prestige of the judicial
office to advance the private interests of the judge.”® And judges have been
advised “in contracting for publication” to “retain a measure of control over
the advertising (including the right to veto inappropriate advertising), so
that the advertising does not exploit the judicial position or use the prestige
of the judge’s office to advance the private interests of the judge.”” And it
is permissible for judges to “engage in dignified promotion of the substance
of their extrajudicial writings and publications.”*®

I find these book deals extremely problematic. As a threshold matter,
publishers are throwing boatloads of money at people who have never pub-
lished a book before. The only reason why these numbers are justified is because
of their Supreme Court position. It’s not like they gained any important insights

8 See Josh Blackman, Conservatives Should Not Be Surprised by Justice Barrett’s Cautious

Approach, VOLOKH CONSPIRACY (July 20, 2023, 9:00), https://perma.cc/FZ4K-RWYH;
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or wisdom with such short tenures on the bench.® They are simply cashing in
on a new government office—a payoff that is not subject to the rules. Let’s be
perfectly clear: the only reason these Justices are receiving lucrative ad-
vances is because of their governmental positions. The publishers are making
a prediction that the Justices will be able to market the book with the power
of their offices and hold book signings at various events where people will
attend to see the Justices. The entire process is unseemly.

Moreover, these book deals create unavoidable conflicts of interest, in
which Justices have incentives to sell more books and participate in more public
events to avoid having to pay back the royalties. (To be clear, these Justices
would not be able to pay back these royalties otherwise.) Advisory Opinion 114
explains that “a judge may sign copies of his or her work, which may also be
available for sale[, but] there should be no suggestion that attendees are re-
quired to purchase books, or that participants may enjoy special influence over
the judge.”®® Easier said than done. Justice Sotomayor’s court staff is alleged to
have nudged groups to purchase more books.” This sort of pressure is inescap-
able.

The current rules might make sense if a handful of talented judges
receive modest advances. These current rules do not make sense when new
Justices with no experience on the high court are suddenly offered massive
payouts. This fronted money is fronted solely due to the “prestige of the ju-
dicial office.” And it will be difficult to police whether Judges retain the req-
uisite measure of control. For all the Strum and Drang about judicial ethics, I
see these lucrative book deals as a glaring problem hiding in plain sight.

I do have priors here. Most books by Supreme Court Justices are not very
good. I agree with Judge Posner’s criticism of Justice Breyer’s book, Active Lib-
erty.”” Posner wrote, “a Supreme Court Justice writing about constitutional the-
ory is like a dog walking on his hind legs; the wonder is not that it is done well

8 See Josh Blackman, The Deeper Problem with Justice Barrett’s Book Deal, VOLOKH CON-

SPIRACY (Apr. 20, 2021, 8:00 AM), https://perma.cc/4R82-8MWD.
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L Brian Slodykso & Eric Tucker, Supreme Court Justice Sotomayor’s Staff Prodded Colleges
and Libraries to Buy Her Books, ASSOCIATED PRESS (July 11, 2023, 4:14 AM),
https://perma.cc/PV7X-82XU.
See A Brief History of Judging: From the Big Bang to Cosmic Constitutional Theory, JOSH
BLAcKMAN (Nov. 27, 2012), https://perma.cc/M68P-P6ZS.
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but that it is done at all.””® People are not appointed to the Supreme Court be-
cause they are the best writers, or because they are the smartest attorneys, or
even because they have the greatest insights. Rather, they are appointed because
their political stars aligned. We read their opinions because they have the force
of law. But (thankfully) their books lack the force of law. For the most part,
people read these books because of the unfortunate cult of celebrity attending
the Justices.

There are exceptions, of course. Justice Scalia’s works are iconic and ca-
nonical. We will be reading his writings for decades to come. To a lesser extent,
memoirs of fascinating people—like Justices Thomas and Sotomayor—are
worth reading apart from their views on the law. But brand-new Supreme Court
Justices who write books about the law are generally not going to persuade
anyone. The books will generally be forgotten as soon as the book tour is over.
But with millions of dollars at stake, Justices will keep writing books—or at least
writing them with the assistance of ghostwriters.”® It’s a cushy gig!

2.2.4. How to fix this problem
Proposal #2 would solve this problem. Congress would include advances

on expected royalties as part of the capped income. Justices could continue writ-
ing books, but they would only be able to receive royalties up to approximately

% Id

°*  SONIA SOTOMAYOR, MY BELOVED WORLD (2013) (“Given the demands of my day job, this
book would not have been possible without the collaboration of Zara Houshmand.
Zara, a most talented writer herself, listened to my endless stories and those of my
families and friends, and helped choose those that in retelling would paint the most
authentic picture of my life experiences. Zara, you are an incredible person with a
special ability to help others understand and express themselves better; I am deeply
indebted to your assistance. One of the most profound treasures of this process has
been the gift of your friendship, which will last a lifetime.”); Jodi Kantor, On Book-
Tour Circuit, Sotomayor Sees a New Niche for a Justice, N.Y. TIMES (Feb. 3, 2013),
https://perma.cc/SR6X-699F (“[Sotomayor’s] book, written with the assistance of
Zara Houshmand, a poet, and published simultaneously in English and Spanish, has
won praise for its emotional pull.”) (quoting acknowledgments). But see GORSUCH,
supra note 84, at 326 (2020) (“Without Jane Nitze and David Feder, my collaborators,
former clerks, and friends, this book simply would not have been possible. I am deeply
grateful that they took time off before starting their new jobs to help assemble, de-
velop, and refine the materials here. Their vision, insight, and enthusiasm always
makes working with them a joy.”).
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$32,000 per year. Would Justices have less incentives to write books at these
capped rates? Probably. If the Justices have so much more time not on their
hands, they could personally review more cert petitions and edit their opinions
down to be (mercifully) shorter. If Justices could not do a book signing, would
they have less incentive to hit the road and speak to groups? Probably, though I
hope I am wrong. Justice Scalia, for one, gave speeches to hundreds of groups
over the years, even when he was not hawking his latest book.” Justices who
see their mission as spreading knowledge about the law to the public should do
so with or without royalties at stake. And Justices who seek to augment their
income as their tenures career can consider retirement.

I could imagine one minor tweak so as not to punish judges who created
valuable intellectual property before their judicial tenures began: royalties from
IP that predated their appointment date would still be excluded.

3. REFORMS ABOUT THE SUPREME COURT’S DOCKET

The first grouping of proposals concerns the Justices. This second
group focuses on the Supreme Court’s docket. The Justices will not like these
proposals; they would have to hear more cases and take fewer vacation days.
And I think all of these changes could be imposed as regulations of the Su-
preme Court’s appellate jurisdiction.

Proposal #3 would eliminate the current October-June schedule. In-
stead, the Justices would remain in session year-round. Each month, the Jus-
tices would hold at least one public sitting for oral argument, which would
entail at least one conference to vote on the argued cases. This proposal has
several virtues. The Justices would no longer feel compelled to rush out a

% ANTONIN SCALIA, SCALIA SPEAKS 3, 7 (2017) (“Dad [Justice Scalia] delivered hundreds
of speeches over his career, around the United States and across five continents. (The
trips he and my mother made to foreign countries over the summer were big events
in my family: prime opportunities for my brothers and sisters to ‘have a few friends
over.”) He spoke to legal organizations, of course, and those speeches include some of
the sharpest and most concise articulations of his legal philosophy. These are speeches
that lawyers still talk about, and that helped change the course of American jurispru-
dence. . . . We were surprised by the number of speeches, the breadth of their subject
matter, and their consistently high quality. Neither of us knew that he’d delivered so
many speeches that weren’t about legal subjects, or to so many groups unassociated
with the law. The sheer variety of the material and the many surprises we encountered
made the process a joy.”).
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decision argued in April by the end of June, solely to meet some artificial
vacation-induced deadline. This proposal would also allow the Court to
grant cert petitions year-round and avoid the dead pool that is the long con-
ference. This proposal can be implemented by the Court on its own or
through Congress.

Proposal #4 makes the Supreme Court’s calendar more predictable,
as the Justices would file a timeline to resolve cases. First, on the merits
docket, the Court would have to rule on a petition for certiorari within ninety
days after it is filed. If the Court does not act on the petition within that
window, the petition would be denied as a matter of law. Second, if the Court
fails to act on an emergency application on the emergency docket within two
weeks, the application would be denied as a matter of law. Third, on the
capital docket, emergency appeals filed less than six days before the death
warrant expires would (generally) be denied as a matter of law. (I say gen-
erally because there are exceptions.) This proposal would severely curtail
the eleventh-hour filings that force the courts to rush through capital cases
in a limited time.

Proposal #5 would require the Court to hold oral argument for any
case in the mandatory jurisdiction. (And Proposals #8 and #9 below will
further expand the Court’s mandatory jurisdiction.) In theory at least, the
Court could still issue a one-sentence summary affirmance of a mandatory
jurisdiction case. However, I suspect that going through the motions of oral
arguments will trigger the Justices to develop a fully-reasoned opinion. (I
am less confident that Congress could mandate that the Justices write an
opinion of some length in any particular case.)

Again, the Justices will not like these proposals. Ditto for those in-
vested in maintaining the SCOTUS status quo. These changes would likely
have to be imposed on the Justices from Congress.

3.1. Proposal #3: Mandate that the Supreme Court remains in
session year-round, with at least one public sitting for oral
argument and one conference per calendar month.

The Supreme Court follows a predictable schedule. At the end of Sep-
tember, the Justices hold the “Long Conference,” where they resolve all of
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the cert petitions that had lingered over the summer.”® On the first Monday
in October, oral arguments begin.”” The Justices then hold roughly two
weeks of oral argument each month—known as a sitting—from October
through April.”® Historically, the Justices would hear three arguments a day,
three or four days a week.” But in modern times, the Justices sometimes
hear one or two arguments a day, three days a week.'” Generally, on the
Friday after oral argument, the Justices hold a private conference, in which
they vote on pending cases and review cert petitions.'" Oral arguments usu-
ally wrap at the end of the April sitting.'*

The Justices start to hand down opinions in December or January in
some of the easier cases, while the tougher cases are pushed out by the end
of June or the beginning of July.'"” After the last decision is handed down,
the Justices hold a “Cleanup Conference,” in which some petitions are
granted and other lingering issues are resolved.'* Then, the Justices disperse
to the four corners of the globe for a three-month summer vacation.'” The
Justices may resolve emergency docket matters over the summer, but during
July, August, and most of September, there are no oral arguments and no
private conferences.'®

Proposal #3 would break up that schedule: to avoid delays in grant-
ing petitions, scheduling oral arguments, and deciding cases, the Court
should remain in session year-round, with at least one public sitting for oral
argument and one conference per calendar month. No, the Justices will not
like this proposal. Yes, they should follow this schedule anyway.

% John Elwood, The Long Conference’s Relists, SCOTUSBLOG (Oct. 5, 2023, 5:38 PM),
https://perma.cc/CPB6-QZTU.

%7 The Court and Its Procedures, Sup. CT. U.S., https://perma.cc/EJSH-Q2CS.

% Seeid.

% See 1986-1987 Term, OYEzZ, https://perma.cc/2Y2B-7FAN.

100 Id
101 Id
102 Id

103 Supreme Court Procedures, U.S. CTs., https://perma.cc/2U69-32M5.

104 Steve Vladeck, The Cleanup Conference, ONE FRsT (July 1, 2024),
https://perma.cc/39J8-HVC4.

105 See Amanda Frost, What the Supreme Court Did This Summer, SLATE (Aug. 24, 2012,
4:04 AM), https://perma.cc/M6ZM-V2GF.

106 See id.
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3.1.1. The Supreme Court’s calendar

Congress has long exercised control over the Supreme Court’s calen-
dar. Since the Judiciary Act of 1789, Congress has instructed when the Su-
preme Court’s term would begin.'” The Judiciary Act of 1802 effectively
canceled the Supreme Court’s 1802 Term.'” Under present law, the Supreme
Court’s term begins on the “first Monday in October,” and the Court can hold
sessions “as necessary.”'%

By tradition, the Supreme Court will hear oral arguments between
October and the end of April.'"® Hearings in May are very rare.''! Even more,
oral argument sessions in June, July, and August are almost non-existent, '*?
except the May 2020 sitting during the pandemic.'® As a general matter, all
cases argued in October through April are decided by the end of June or the
beginning of July.'** The Justices also do not hold formal conferences over
the summer break.'” Petitions for writs of certiorari are not conferenced
from early July through late September.''® However, especially in recent

17 Judiciary Act of 1789, ch. 20, 1 Stat. 73 (“That the supreme court of the United States
shall consist of a chief justice and five associate justices, any four of whom shall be a
quorum, and shall hold annually at the seat of government two sessions, the one com-
mencing the first Monday of February, and the other the first Monday of August.”).

It was for this reason that Marbury v. Madison, filed in the Supreme Court’s original
jurisdiction in 1801, was not decided until February 1803. See Landmark Legislation:
Judiciary Act of 1802, FeD. JuD. CTR., https://perma.cc/6E3V-6DKR.

28 U.S.C. § 2 (“The Supreme Court shall hold at the seat of government a term of
court commencing on the first Monday in October of each year and may hold such
adjourned or special terms as may be necessary.”).

The Court and Its Procedures, supra note 97.

" May Oral Arguments at #SCOTUS Are Very, Very Rare, JOSH BLACKMAN (Nov. 20, 2015),
https://perma.cc/9SNZ-AMXR.

One notable exception was Cooper v. Aaron, in which the Court held a special oral
argument session in late August 1958. A decade earlier, for Ex Parte Quirin, the Court
held a special oral argument session in late July 1942. See Josh Blackman, The Irre-
pressible Myth of Cooper v. Aaron, 107 Geo. L.J. 1135, 1150-51 (2019).

See Amy Howe, Court Sets Cases for May Telephone Arguments, Will Make Live Audio
Available, SCOTUSBLOG (Apr. 13, 2020, 12:24 PM), https://perma.cc/8W48-9V2Y.
See The Court and Its Procedures, supra note 97.

1> Supreme Court Calendar October Term 2024, Sup. CT. U.S., https://perma.cc/3LHB-
JR67.

See The Court and Its Procedures, supra note 97.
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years, the Court’s emergency docket continues to tick throughout the sum-
117
mer.

3.1.2. Rushed decisions by the end of June

The Court’s October-June schedule creates many challenges. First, the
artificial deadline in June forces many decisions to be rushed. A case argued
early in the term can be labored over for nearly three trimesters. For exam-
ple, Students for Fair Admissions v. Harvard was argued on October 31, 2022,
and was decided on June 29, 2023, the penultimate day of that term.""® By
contrast, cases argued in the last week of April must be decided in less than
two months. During the October 2021 term, Kennedy v. Bremerton School
District and Biden v. Texas were argued on April 25 and 26, respectively.'"
Both significant cases were resolved in the final days of June. During the
current term, the Justices argued Trump v. United States, the immunity case,
on the final argument session of the term on April 25."° A decision is still
expected by late June.”” No one benefits from a rushed decision, especially
in a momentous case on an important federal question.

The Justices do have the ability to hold a case over and re-argue it the
next term. This was done with some frequency in earlier times. For example,
Roe v. Wade was argued in December 1971, and again in October 1972.'%
Baker v. Carr was argued in April 1961 and again in October 1961.'** Brown
v. Board of Education was argued in December 1952 and again in December
1953."

117 See Harry Isaiah Black & Alicia Bannon, The Supreme Court ‘Shadow Docket’, BRENNAN

CTR. FOR JUST. (July 19, 2022), https://perma.cc/H8NL-V7HS.

118 Students for Fair Admissions v. President & Fellows of Harvard Coll., 600 U.S. 181,
181 (2023).

119 Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 507 (2022); Biden v. Texas, 597 U.S.
785 (2022).

120 Docket of Trump v. United States, SCOTUSBLOG, https://perma.cc/QN42-NDDU.

121 Id

122 Roe v. Wade, 410 U.S. 113 (1973).

12 Baker v. Carr, 369 U.S. 186 (1962).

124 Brown v. Bd. of Educ., 347 U.S. 483 (1954).
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Re-argument is rarer in modern times.'” One outlier was Citizens
United v. FEC. The Court heard oral argument on March 24, 2009, but the
Court did not decide the case during the October 2008 term.'* Instead, the
Court held over the case for a special sitting before the start of the October
2009 term."'” The case was re-argued on September 9, 2009—it was Justice
Sotomayor’s first argument on the Supreme Court and Solicitor General Ka-
gan’s first argument at the Supreme Court, or any court for that matter.'*®
Jeffrey Toobin suggested that the case was re-argued to allow the Court to
reach a broader question.'” In modern times, this option is seldom exercised.
A case argued in one term will almost certainly be decided that term. Indeed,
the October 2019 term, which occurred during the early days of the COVID-
19 pandemic, stretched until July 9, 2020, to ensure all opinions would be

125 See JEFFREY TOOBIN, THE OATH: THE OBAMA WHITE HOUSE AND THE SUPREME COURT 168
(2012) (“Rearguments were very rare. There had been none of this kind since Warren
Burger’s days as chief justice.”). There have been several cases in recent years where
the Court restored a case for re-argument during a single term. See Knick v. Twp. of
Scott, Pa., 139 S. Ct. 452 (2018) (“This case is restored to the calendar for reargu-
ment.”); Johnson v. United States, 574 U.S. 1069 (2015) (same). A few cases were re-
argued after Justice Alito joined the bench in 2006. See Hudson v. Michigan, 547 U.S.
1096 (2006); Kansas v. Marsh, 547 U.S. 1037 (2006); Garcetti v. Ceballos, 546 U.S.
1162 (2006).

126 Citizens United v. FEC, 558 U.S. 310 (2010).
127 Citizens United v. FEC, 557 U.S. 932 (2009) (“This case is restored to the calendar for
re-argument.”).
TOOBIN, supra note 125, at 170 (“Elena Kagan, the solicitor general, took the front
seat and three of her deputies piled into the back. She had been confirmed by the
Senate a few days before the first Citizens United argument, and the reargument would
mark her debut before the justices. Kagan, at the age of forty-nine, had never so much
as argued a single case in any courtroom. Citizens United would be the first time.”).
Id. at 168 (“[Chief Justice] Roberts didn’t mind spirited disagreement on the merits of
any case, but he worried that Souter’s attack might damage the Court’s credibility, or
his own. So the chief came up with a stroke of strategic genius. He would agree to
withdraw the majority opinion and put Citizens United down for reargument in the
fall. For the second argument, the Court would write Questions Presented that left no
doubt about the stakes of the case. The proposal put the liberals in a box. They could
no longer complain about being sandbagged, because the new Questions Presented
would be unmistakably clear. But—as Roberts knew—the conservatives would go into
the second argument already having five votes for the result they wanted.”).

128

129
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handed down before summer break began."* Even in a global pandemic, the
Justices stuck to the regular calendar as best as possible.

Ultimately, a case is decided before the Fourth of July, whether it is
ready or not. This is no way to run the most important Court in the land.
These decisions will affect hundreds of millions of people and will serve as
precedents for generations. In the lower courts, judges take the time they
need to get a case right. The Supreme Court should follow suit. Moreover,
given more time, the Justices could work on achieving unanimity. Though,
in my experience, the more unanimous a case is, the more issues go unre-
solved—not exactly an ideal substitute. In any event, as a benefit to law pro-
fessors, the Justices could take more time to edit their work down and yield
shorter opinions. To paraphrase a quote attributed to Twain, Pascal, Tho-
reau, Franklin, Cicero, and others, if only the Justices had more time, they
could have written a shorter decision.'!

3.1.3. The mid-January cert cutoff, combined with no
arguments in May through September, creates undue
delays in arguing cases

As explained above, the Supreme Court does not hear oral argument
for five months out of the year.”** If a case is not argued by the end of April,
it will be set for argument in October or later. But an important factor in this
timing is when a petition for certiorari is granted. Supreme Court advocates
carefully study the Supreme Court’s distribution schedule.’®® This calendar
“identifies the dates on which petitions for writs of certiorari, along with
corresponding briefs in opposition and reply briefs, will be distributed to the
Justices.”"** The Justices hold private conferences to consider petitions and
other filings on Fridays between the end of September and the end of
June.'” There is something of an unwritten rule: if a petition is granted by

139 October Term 2019, SCOTUSBLOG, https://perma.cc/SD8P-SVDD.

131 Quote Origin: If I Had More Time, I Would Have Written a Shorter Letter, QUOTE INVES-
TIGATOR (Apr. 28, 2012), https://perma.cc/L6YC-56M3.

See Supreme Court Procedures, supra note 103.

133 See Case Distribution Schedule, Sup. CT. U.S., perma.cc/EN9Q-8HBP

134 Id

135 See The Court and Its Procedures, supra note 97.
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early or mid-January, the case will be argued in April of the current term; if
the petition is granted after mid-January, the case will be argued the follow-
ing term.'*

This timeline creates complicated dynamics. Petitioners who are in a
hurry will rush to file a certiorari petition, such that it will be conferenced
by mid-January. Respondents, who are not in a hurry, will use all manner of
dilatory tactics to push the conference past the January cutoff. In response,
Petitioners will urge the Court to move with dispatch to avoid falling off the
oral argument cliff. In recent years, the parties have expressly asked the Jus-
tices for a prompt resolution so the case could be heard during the present
term."”” Indeed, in the challenge to the TikTok divestment bill, both sides

136 See, e.g., The NY Times on “Running Out the Clock on Obama Immigration Plan,” and

#SCOTUS Timing, JOSH BLACKMAN (Oct. 13, 2015), https://perma.cc/W934-TKLA.
See, e.g., Emergency Application for a Stay Pending Appeal at 27, Idaho v. United
States (2024) (No. 23-727), 2023 WL 8237585 at *27 (“Alternatively, the Court could
construe this application as a petition for a writ of certiorari before judgment, grant
the petition, and set this case for expedited briefing and argument this Term. . . .”)
(emphasis added); Application for a Stay of the Injunction Issued by the U.S. District
Court for the W.D. of La. at 43-44, Murthy v. Missouri, 144 S. Ct. 1972 (2024) (No.
23-411), 2023 WL 6123773, at *39-40 (“To facilitate this Court’s prompt resolution
of this case, the government will file a petition for a writ of certiorari by October 13,
2023—nearly two months early, and in time to allow the Court to hear the case this
Term in the ordinary course.”); States’ Reply in Support of their Application for a Stay
Pending Certiorari at 2, Arizona v. Mayorkas, No. 22-544 (filed Dec. 21, 2022), 2022
WL 17881618, at *2 (“It should further grant certiorari on intervention issues now so
that these recurrent issues are resolved this Term and do not evade this Court's review
again.”); Application to Vacate the Injunction Entered by the U.S. Ct. App. for the 8th
Cir. at 4, Biden v. Nebraska, 142 S. Ct. 2355 (2023) (No. 22-506), 2022 WL
17330762, at *4 (“If the Court declines to vacate the injunction, it may wish to con-
strue this application as a petition for a writ of certiorari before judgment, grant the
petition, and set the case for expedited briefing and argument this Term to avoid pro-
longing this uncertainty for the millions of affected borrowers.”); Petitioners’ Response
to Respondents’ Motion to Dismiss the Petition as Improvidently Granted at 1, Dep’t
of Com. v. New York, 588 U.S. 752 (2019) (No. 18-557), 2019 WL 292988, at *1
(“The government intends to file forthwith a petition for a writ of certiorari before
judgment, with a proposal for expedited briefing to allow for oral argument and deci-
sion this Term.”); Reply Brief for Applicant at 13, Texas v. United States, 570 U.S. 928
(2013) (No. 12-496), 2012 WL 6591165, at *13 (“But the better course would be to
note probable jurisdiction and set the case for oral argument this Term.”).

137
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asked the D.C. Circuit for a ruling by December 6, 2024, to ensure there was
adequate time for the Supreme Court to review that term."®

Making the schedule even more unpredictable is the fact that the Jus-
tices have complete control to re-list or reschedule a petition.”® According
to Adam Feldman and Jack Truscott, a cert grant can take between 80 and
300 days.'* There is so much variability.

Moreover, relists can be used strategically by the Justices to push a
case till the following term.'*' I speculate that the Supreme Court intention-
ally delayed Students for Fair Admissions v. Harvard, so it would not be ar-
gued during the October 2021 term, along with already-scheduled landmark
cases on abortion and guns.'* Indeed, the Court granted SFFA on January

138 Joint Motion for the Court to Adopt Procedures Governing These Original Actions,

Grant Expedited Consideration, and Set Briefing and Oral Argument Schedule and to
Expedite Consideration of this Motion at 8, TikTok v. Garland, No. 24-1113 (filed Nov.
20, 2023) (“To ensure that there is adequate time before the Act’s prohibitions take
effect to request emergency relief from the Supreme Court if necessary, the parties
respectfully ask this Court to issue its decision on the merits of these actions by De-
cember 6, 2024.”); David Shepardson, US Court to Hear Challenges to Potential TikTok
Ban in September; REUTERS (MAy 28, 2024, 3:19 PM), https://perma.cc/4J8T-W4Y8.
Kimberly Strawbridge Robinson, Supreme Court Adds Layer of Due Diligence: Relists
Explained, BLOOMBERG L. (Jan. 4, 2021, 6:01 AM), https://perma.cc/D9QS-XBML.
Adam Feldman, Two Pieces to the Puzzle: Long Conference Petitions and Granted Cases
for OT 2023, EMPIRICAL SCOTUS (Sept. 11, 2023), https://perma.cc/6PXG-VR7R.

41 Josh Blackman, After 5 Relists, SCOTUS Grants Cert in Puerto Rico Case Biden SG Will
Probably Switch Positions on, VOLOKH CONSPIRACY (Mar. 1, 2021, 6:36 PM),
perma.cc/C7BQ-9VIJW (“The briefing concluded on November 24, and the petition
was distributed for conference on December 11. The case was then relisted five times.
Finally, it was granted on February 26. Usually when a case is relisted several times, a
Justice is working on a dissent from denial of cert. But here, after percolation, there
was apparently enough support for a grant.”).

See Josh Blackman, SG Files Brief in Harvard Affirmative Action Case, Teeing the Case
for Review This Term, VOLOKH CONSPIRACY (Dec. 8, 2021, 5:47 PM),
https://perma.cc/4VY4-ZHLN (“Will the Justices want to grant now? I mean, with
guns and abortion on the docket, why not add affirmative action? And don’t forget
the emergency redistricting litigation that may trickle up before the midterms. This
term will simply get more insane. If history is any guide, the Court relisted Dobbs
umpteen times. A few relists would put this the Harvard case safely into next term.”);
see also Josh Blackman, Students For Fair Admissions v. Universities For Division, Ex-
clusion, And Inequity: The Petitions, The Arguments, And The Decision, 77 SMU L. REv.
187, 191 (2024).
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24, 2022." The case would be argued the following term on Halloween
2022—and even then, the decision took a full nine months to decide.'** The
cert petition in SFFA was filed in February 2021, and the decision was an-
nounced in June 2023.'* From start to finish, it took the Court twenty-eight
months to decide the case! It is regrettable the Court could not decide the
case during the natural life of William Consovoy, the lawyer who expertly
litigated the case in the lower courts, and who tragically passed away in
January 2023.'%

In the normal course, a case granted in mid-January will generally be
heard in April, with a decision by June—about a four-month sweep. But a
case granted in late-January will not be heard until the following October,
perhaps with a decision as late as the following June—an eighteen-month
sweep. It is unfair to litigants and to the country to impose such a lengthy
delay simply because a petition is granted on the wrong side of January. The
decision to not hold arguments over the summer, combined with the artificial
June deadline, creates massive delays that can even straddle presidential
administrations.

3 Docket of Students for Fair Admissions Inc. v. President & Fellows of Harvard College,

SCOTUSBLOG, https://perma.cc/PS8L-ZJF4.

144 Id

145 Id

146 See Clay Risen, William Consovoy Dies at 48; Took Conservative Cases to Supreme Court,
N.Y. TimMES (Jan. 12, 2013), https://perma.cc/SUX7-MZAM.
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3.1.4. Cert petitions pile up over the summer

While the Justices galivant to Salzburg,'”” Aspen,'*® and Malta,'* the

petitions for writs of certiorari pile up in the hot, swampy summer. Generally,

148

See Jack Crittenden, Anthony Kennedy Still Teaching at McGeorge’s Summer Program,
NAT’L JURIST (July 27, 2018), https://perma.cc/4G5A-AT2G (“Anthony M. Kennedy
may have retired from the U.S. Supreme Court, but the 82-year-old jurist is still teach-
ing a McGeorge School of Law’s annual Salzburg, Austria summer program. Kennedy
began teaching constitutional law at McGeorge in 1965 and has been a regular at the
Salzburg program since 1990.”). Justice Kennedy’s jurisprudence was influenced by
his international lampoons and European vacations. David G. Savage, A Justice’s In-
ternational View, L.A. TIMES (June 14, 2008, 7:00 AM), https://perma.cc/GG69-TL5T
(“When the Supreme Court goes on recess at the end of this month, Justice Anthony
M. Kennedy will be off to his summer teaching job in Salzburg, Austria. For the 19th
year, he will teach a class called ‘Fundamental Rights in Europe and the United States’
for the McGeorge Law School. He tells his American and European students that the
belief in individual freedom and the respect for human dignity transcends national
borders. There is, he once said in an interview, ‘some underlying common shared as-
piration’ in legal systems that protects the rights and liberties of all. . . . In recent
years, Kennedy, 71, has become one of the strongest proponents of interpreting the
Constitution’s guarantees of liberty and equality broadly and in line with modern hu-
man rights law.”); Roper v. Simmons, 543 U.S. 551, 578 (2005) (“It is proper that we
acknowledge the overwhelming weight of international opinion against the juvenile
death penalty, resting in large part on the understanding that the instability and emo-
tional imbalance of young people may often be a factor in the crime. See Brief for
Human Rights Committee of the Bar of England and Wales et al. as Amici Curiae 10—
11. The opinion of the world community, while not controlling our outcome, does
provide respected and significant confirmation for our own conclusions.”).

See Mattathias Schwartz, Jack Newsham & Katherine Long, Buying Face Time: A Secret
Invite List Shows How Big Donors Gain Access to Supreme Court Justices, BUS. INSIDER
(July 24, 2023, 4:00 AM), https://perma.cc/N7UB-LPME (“The Aspen Institute prom-
ises ‘exclusive access to high-level gatherings’ for donors in its Justice Circle, and the
2017 ‘speakers dinner’ featuring Justice Elena Kagan was as exclusive as they get.”);
ASPEN INST., A Conversation with Justice Elena Kagan Moderated by Elliot Gerson,
YouTuBe (Mar. 1, 2016), https://youtu.be/zZJBulgdz1E?si=-nouegxz58Jthp96;
Catherine Lutz, Justice Elena Kagan Talks Power on the Supreme Court, ASPEN INST.
(July 18, 2017), https://perma.cc/T4XE-PYLT.

Law Students Enjoy Once-in-a-Lifetime Opportunity to Learn From US Supreme Court
Justice Ruth Bader Ginsburg, S. Tex. CoLL. L. Hous. (Aug. 3, 2017),
https://perma.cc/3UDW-MBWB (“Students from South Texas College of Law Houston
recently experienced a once-in-a-lifetime opportunity: learning from a justice of the
nation’s High Court in an intimate, one-on-one setting. The Honorable U.S. Supreme



94 Journal of Law & Civil Governance at Texas A&M [Vol. 1

if a petition for certiorari is not granted at the “Cleanup Conference,” which
is held after all of the cases are decided at the end of June or early July, the
petition will linger until the so-called “Long Conference” at the end of Sep-
tember."® The grant rates at the long conference tend to be lower, since there
are so many more petitions to consider, and it is more likely that an im-
portant issue gets missed.””’ Moreover, the grant rate is lower at the
“Cleanup” conference after arguments conclude, usually at the end of June
or beginning of July,'* since the Justices are otherwise preoccupied with the
crush of opinions." Petitioners usually try to rush a case to be considered
before June, while Respondents seek delays to push a case to the long con-
ference.” It is not fair that a grant’s likelihood is determined based on
whether a case is circulated before or after summer recess begins.

3.1.5. A twelve-month solution

I see three primary problems with the Supreme Court’s current sched-
ule. First, the artificial deadline of ending the term in June forces the Justices
to rush through important decisions with a compressed schedule. Second,
the Court’s decision to not schedule oral argument in the summer creates an
arbitrary mid-January cutoff, which delays the resolution of a case by as
much as eighteen months. Third, the Court’s decision to not hold any

Court Justice Ruth Bader Ginsburg taught during the third session of STCL Houston’s
study abroad program at the University of Malta’s Valletta campus the week of July
4.”). I do not participate in these summer-abroad programs.
139 John Elwood, Cert Grants from the Long Conference: The September Effect, SCO-
TUSBLOG (Sept. 25, 2017, 4:09 PM) https://perma.cc/4SHZ-B5KA.
Adam Liptak, Supreme Court’s End-of-Summer Conference: Where Appeals ‘Go to Die’,
N.Y. TiMES (Aug. 31, 2015), https://perma.cc/XS3D-XHTF (“The odds of persuading
the Supreme Court to hear a case are always long. At the conferences held on many
Fridays during the term, which lasts from October to June, the justices consider per-
haps 200 petitions at a time and grant about 1.1 percent of them. At the long confer-
ence, the rate is roughly half of that, around 0.6 percent.”).
Amy Howe, “Clean-up” Conference Prompts Three New Grants, Lots of Separate Writings,
SCOTUSBLOG (June 30, 2022), https://perma.cc/J8Y6-2KES.
See Elwood, supra note 150 (“Late June and early July thus represent a four-week
Dead Zone that yielded only two grants over three terms.”).
See sources cited supra note 137.
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conferences over the summer forces a significant number of petitions to be
considered at the “Long Conference,” where the grant rate is much lower.

Proposal #3 would address each of these problems: every calendar
month, the Court would hold at least one public sitting for oral argument
and one conference. The benefits are manifold. First, with my proposal, there
would be no arbitrary deadline to issue decisions. The Court would release
the opinions when they are good and ready. A few more months of deliber-
ations would only help a case argued in April. Would it be problematic to
work on a case argued at the end of April for the same amount of time as a
case argued in October? An August handdown of a solid opinion is better
than a June handdown of a half-baked opinion. Other than the Justices’ per-
sonal convenience and tradition, what could justify this compressed work
schedule?

Second, if arguments are held year-round, there would no longer be
an artificial cutoff for cert petitions. A case granted in February could be
argued in May, a case granted in May could be argued in August, and so on.
Moreover, there are advantages to having regularly scheduled sittings on the
calendar. In recent years, the Court has routinely scheduled expedited oral
argument for cases on the emergency docket." I call this practice the “rocket

135 See Trump v. United States, 144 S. Ct. 1027, 1027 (2024) (“The case will be set for
oral argument during the week of April 22, 2024.”); Moyle v. United States, 144 S. Ct.
540, 540-541 (2024) (“The Clerk is directed to establish a briefing schedule that will
allow the case to be argued in the April 2024 argument session.”); Idaho v. United
States, 144 S. Ct. 541, 541 (2024) (“The Clerk is directed to establish a briefing sched-
ule that will allow the case to be argued in the April 2024 argument session.”); Har-
rington v. Purdue Pharma L.P, 144 S. Ct. 44, 44 (2023) (“The Clerk is directed to
establish a briefing schedule that will allow the case to be argued in the December
2023 argument session.”); Arizona v. Mayorkas, 143 S. Ct. 478, 478 (2022) (“The
Clerk is directed to establish a briefing schedule that will allow the case to be argued
in the February 2023 argument session.”); Dep’t of Educ. v. Brown, 143 S. Ct. 541,
541 (2022) (“The Clerk is directed to establish a briefing schedule that will allow the
case to be argued in the February 2023 argument session.”); Nat’l Fed’n of Indep. Bus.
v. Dep’t of Lab., 142 S. Ct. 736, 736 (2021) (“The application is set for oral argument
on Friday, January 7, 2022.”); Biden v. Missouri, 142 S. Ct. 735, 735 (2021) (“The
applications are set for oral argument on Friday, January 7, 2022.”); Ramirez v. Collier,
142 S. Ct. 50, 50 (2021) (“The Clerk is directed to establish a briefing schedule that
will allow the case to be argued in October or November 2021.”).
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docket.”"® Justice Kavanaugh has suggested that flexible scheduling of ex-
pedited oral argument would be a useful way to manage the Court’s emer-
gency docket.”” To maintain maximum flexibility, it would be useful for the
Court to reserve time year-round for oral argument sessions. These dates
would make it easier to add emergency cases to the oral argument calendar
each month. Some things cannot wait until the first Monday in October.

Third, if the Justices hold conferences at regular intervals, Petitioners
would not be penalized for the “Long Conference” hold. In theory, at least,
grant rates should be constant year-round. With regular conferences, the
Justices could better address important issues that are percolating in the
lower courts. In the lower federal courts, the business of the courts continues
year-round. And so should the business on the Supreme Court.

3.1.6. SCOTUS is out for summer!

I recognize the Justices would likely raise objections to their recess
being cut short. It must be nice to have a dedicated summer break. (Profes-
sors can relate, as I write this article after classes concluded.) This time off
allows the Justices the chance to travel abroad on all-expenses-paid trips,
speak at universities for extra income, and work on memoirs for lucrative
advances.

In June 2012, shortly after NFIB v. Sebelius was decided,"® Chief Jus-
tice Roberts decamped for a summer abroad program in Malta." He quipped

156 Josh Blackman, SCOTUS Moves Capital Case from Shadow Docket to Rocket Docket,
VOLOKH CONSPIRACY (Sept. 9, 2021, 12:15 AM), https://perma.cc/37NL-TMLC.

137 Labrador v. Poe, 144 S. Ct. 921, 933 (2024) (Kavanaugh, J., concurring) (“In certain
circumstances, moreover, the Court might benefit from oral argument or may even
grant certiorari before judgment. . . . And I believe that the Court should continue to
be flexible in employing appropriate procedures so as to best decide important emer-
gency applications.”); see Josh Blackman, Justice Kavanaugh’s Concurrence in Labrador
v. Poe, VOLOKH CONSPIRACY (Apr. 18, 2024, 5:44 PM), https://perma.cc/49YU-MQS8G.
See JOSH BLACKMAN, UNPRECEDENTED: THE CONSTITUTIONAL CHALLENGE TO OBAMACARE
235 (2013).

Justices’ Summer Plans Point to Late June Finish, DESERET NEws (May 27, 2012, 8:25
AM), https://perma.cc/F65Q-S68X (“Roberts will be in the Mediterranean island na-
tion of Malta for a program led by the South Texas College of Law in Houston and the
William Mitchell College of Law in Minneapolis.”). This program occurred before my
tenure at South Texas began.
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that “Malta, as you know, is an impregnable island fortress . . . It seemed like
a good idea.”'® The break affords the Justices an opportunity to decompress
and spend some time apart, especially after a contentious end-of-term race.
Requiring the Justices to appear with each other year-round could impact
collegiality. Though in July 2012, Justice Scalia insisted there was no bad
blood with the Chief.'®* “You shouldn’t believe what you read about the court
in the newspapers. No I haven’t had a falling out with Justice Roberts,” Scalia
said.'®?

There is also risk of burn-out. In January 2024, Justice Sotomayor
observed that she was “tired” and “working harder than [she] ever had.”*®®
Sotomayor cited, among other things, “bigger” cases, more amicus briefs,
and a “more active” emergency docket.'® She lamented, “There used to be
a time when we had a good chunk of the summer break. Not anymore. The
emergency calendar is busy almost on a weekly basis.”'® From my vantage
point, this message is tone-deaf to millions of Americans who do back-break-
ing work for far less, with no support staff or amazing perks. I find it patron-
izing and elitist for a Supreme Court Justice to complain about not having a
summer break.

A year-round calendar, and indeed the other proposals in this article,
will not make Justice Sotomayor happier. Indeed, they will make her and the
other eight Justices work harder, decide more cases, and take fewer vaca-
tions. If the Justices are unhappy with this arrangement, they can seek
greener pastures.'® Article III offers a life tenure, not a life sentence.

160 Adam Liptak, After Ruling, Roberts Makes a Getaway from the Scorn, N.Y. TIMES (July

2, 2012), https://perma.cc/KR8V-VR63.

Scalia Says No Fallout with Roberts Over Healthcare Decision, REUTERS (July 18, 2012,

9:23 PM), https://perma.cc/6KLP-CAMD.

162 Id

163 Joyce Cutler, Sotomayor Calls Supreme Court Pace, Workload More Demanding (1),
BLOOMBERG L. (Jan. 29, 2024, 5:27 PM), https://perma.cc/TOUK-KS5E

164 Id

165 Id

166 See Frost, supra note 105 (“If nothing else, abolishing the justices’ summer vacation
might lead to greater turnover on the high court—a possibility that might appeal to
Democrats, Republicans, and any justice who’d rather spend more time on the Medi-
terranean.”).
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Hundreds of millions of Americans must work hard year-round for far less
money and infinitely less influence. The Justices will have to manage.

Perhaps the best argument in favor of a year-round session came from
a young John Roberts. In 1983, the then-White House lawyer wrote a memo
about potential court reform.'”” He quipped, “While some of the tales of woe
emanating from the [C]ourt are enough to bring tears to the eyes, it is true
that only Supreme Court [J]ustices and schoolchildren are expected to and
do take the entire summer off.”**® He added, “The generally accepted notion
that the [C]ourt can only hear roughly 150 cases each term gives the same
sense of reassurance as the adjournment of the [CJourt in July, when we
know that the Constitution is safe for the summer.”*® (Or, as Gideon Tucker
put it, “No man’s life, liberty, or property are safe while the legislature is in
session.”'’?) Now that Roberts wears the robe, the Court decides less about
sixty cases per year, and still takes a three-month vacation.'”

3.1.7. Congress can do it

It would be better if the Court undertook this reform itself. But I think
Congress could modify 28 U.S.C. § 2 as follows: “The Supreme Court shall
hold at the seat of government a term of court commencing on the first Mon-
day in October of each year” and hold oral argument session at least once in
each calendar month “and may hold such adjourned or special terms as may
be necessary.””? This revision would not intrude on judicial independence.
Nor would it affect how or when cases are decided. (Proposal #4 tackles
these topics.) Proposal #3 would regulate how often the Court holds oral
argument session. It is possible the Court convenes and immediately ad-
journs with no cases on the docket to argue. But if the Justices are required
to hold Court once a month, they are more likely to schedule cases for those
sessions. And if there are oral argument sessions, they will need to hold

167

John M. Broder & Carolyn Marshall, White House Memos Offer Opinions on Supreme

Court, N.Y. TiMES (July 30, 2005), https://perma.cc/GHM2-UHS85.

168 Id

169 Id

170 Final Accounting in the Estate of A.B., 1 Tucker 247, 249 (N.Y. Surr. 1866).

71 See Frost, supra note 105; The Supreme Court—The Statistics, 137 HARv. L. REv. 490,
490 (2023).

172 28 U.S.C. § 2.
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conferences to vote. While gathered, they may as well resolve pending cert
petitions. To make things slightly more bearable, a session could be sched-
uled at the start of July and end of August to provide some continuous res-
pite. But their presence would remain year-round.

Congress should also consider mandating that the Justices sit in court-
houses outside of Washington, D.C. As a precedent, the Judiciary Act of 1789
established very specific schedules of when Justices would ride circuit in dif-
ferent states.'” Over the years, the Supreme Court found its home in many
places, following Congress from New York to Philadelphia, then to the Cap-
itol in Washington, D.C., before finally settling at One First Street N.E.'”*
(The Justices temporarily sat at the D.C. Circuit during The Anthrax Scare
of 2001.'7%) Perhaps the Court could sit in several of the en banc courtrooms
of the federal courts of appeals and see what lies west of the Potomac. Non-
Beltway denizens could see how the Court operates in their hometowns,
while the Justices, in turn, could soak in the ambiance of the heartland—
what Justice Scalia called the “vast expanse in-between.”'’® St. Louis, Cin-
cinnati, and Denver are lovely in the summer. I see many upsides to this
proposal, though security concerns would have to be addressed.

3.2. Proposal #4: Establish a standard timeline for review of
petitions and applications on the merits, emergency, and
capital dockets.

Much of the criticism of the Supreme Court’s emergency docket is
overwrought. More importantly, the focus of this criticism is largely in the
past. Between 2017 and 2023, the Supreme Court was treading in uncharted
waters. The combination of rapid changes during Trump’s presidency, unex-
pected issues during the COVID-19 pandemic, coupled with a pivotal shift in
the Court’s composition, presented a perfect storm of nationwide

173 See Judiciary Act of 1789, ch. 20, 1 Stat. 73.

74 Building History, Sup. CT. U.S., https://perma.cc/T3R4-TZSF.

175 See Anthrax Forces Justices from Chambers, TAMPA BAy TIMES (Sept. 10, 2005),
https://perma.cc/GONM-FTLX.

176 Obergefell v. Hodges, 576 U.S. 644, 718 (2015) (Scalia, J., dissenting).
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injunctions, emergency appeals, and unsigned orders.'”” But by the spring of
2024, the so-called “shadow” docket has more-or-less stabilized. Justice Ka-
vanaugh’s concurrence in Labrador v. Poe provides something of a unifying
theory to handle the slew of urgent matters that are appealed to the Supreme
Court."”® Rather than continuously carping about the substance of these
cases, it would be far more productive to address the procedures by which
all Supreme Court cases are resolved—and not just emergency docket cases.

Proposal #4 would establish a standard timeline for review of peti-
tions and applications on the Supreme Court’s three primary dockets. First,
the merits docket includes discretionary petitions for writs of certiorari, as
well as mandatory jurisdiction appeals.'”® Second, the emergency docket in-
cludes non-capital emergency applications for stays, injunctions, and other
expedited relief.'® Third, the capital docket includes applications to stay or
implement executions.'®" Historically, the capital docket and the emergency
docket have been treated as one entity, but I argue it makes sense to separate
them since they have wildly different effects.'®* The capital docket applies to
a single person, whose execution cannot be undone. The emergency docket
often applies to nationwide policies, in which policies can be started,
stopped, and restarted based on a court order. To be clear, none of these rules
would dictate how cases should be resolved. Rather, these rules would create
specific protocols for the timely review of important matters.

3.2.1. Can Congress impose timelines on how quickly the
Justices resolve matters?

Preferably, the Supreme Court should impose timelines to regulate
how long certain matters take. However, realistically, self-regulation is un-
likely. A more fruitful inquiry is whether Congress could impose timelines on
the Justices by statute. Would such a statute be constitutional?

77 See Josh Blackman, Justice Kavanaugh Speaks at the Fifth Circuit Judicial Conference
(May 10, 2024, 5:53 PM), https://perma.cc/VDF6-V32K.

See Blackman, supra note 157.

179 See id.

180 See Emergency Docket 2024-25, SCOTUSBLOG, https://perma.cc/6FA7-7F4L.

181 See id.

182 See id.
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I think this approach can be modeled as either a carrot or a stick, both
of which lead to the same outcome. The latter approach would impose a
mandate to decide a case in a specific period. I can’t think of any similar
statutes that require courts to decide an issue within a particular time hori-
zon. Generally, courts are expected to recognize exigent circumstances that
may justify moving quicker, and rule accordingly. But these norms are inter-
nally driven. Mandating that the Court decide a case within a particular time
frame could intrude on judicial independence and the separation of powers.

Thankfully, there is also the carrot approach. Congress has near-com-
plete control over the Supreme Court’s appellate jurisdiction—tabling for a
moment the controversial topic of jurisdiction stripping.'®*> What if Congress
withdrew the Supreme Court’s appellate jurisdiction if the Court did not rule
on a matter within a particular time? If the Supreme Court fails to act
promptly, they lose appellate jurisdiction, and the judgment of the lower
court would remain in effect. The parties could not complain; they received
all the process that was due since there is no constitutional right to a Su-
preme Court appeal. I doubt the Supreme Court could claim that their judi-
cial independence was broached. They could either decide the case or not.
That is their decision.

With the carrot approach, the Justices would not be forced to act
quickly, but if they drag their feet, they lose jurisdiction and surrender any
say in the matter to the lower court. This is not jurisdiction stripping, but
jurisdiction expediting.

Several statutes could serve as the basis for this proposal. At present,
federal law imposes a loose obligation on the lower federal courts to act with
dispatch for urgent cases. For example, 28 U.S.C. § 1657 generally grants
federal courts the discretion to “determine the order in which civil actions
are heard and determined,” with one important caveat.'®* The statute pro-
vides that “the court shall expedite the consideration of . . . any action for
temporary or preliminary injunctive relief, or any other action if good cause
therefor is shown.”™® It is not clear whether this statute applies to the Su-
preme Court. But the McCain-Feingold Bipartisan Campaign Reform Act of
2002 (BCRA), expressly applies to the Supreme Court. It provides, “It shall

183 See Ex Parte McCardle, 74 U.S. 506, 512-13 (1868).
184 28 U.S.C. § 1657.
185 Id
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be the duty of the United States District Court for the District of Columbia
and the Supreme Court of the United States to advance on the docket and to
expedite to the greatest possible extent the disposition” challenges brought
under that statute.’® To use another analogy, Congress has imposed a
quorum requirement on the Supreme Court.'®” If the Court lacks a quorum
of six, the decision of the lower court is simply affirmed.'®® Here, Congress
has eliminated the Supreme Court’s ability to decide a case if certain proce-
dural rules are not met, and in that case, leaves in place the decision below.
I think these statutes are perfectly constitutional and serve as models for my
proposal.

Congress has broad power over the Supreme Court’s appellate juris-
diction. But in fairness to Marbury v. Madison, I am less certain that Congress
could impose deadlines on how quickly original jurisdiction cases must be
resolved. Congress cannot add or subtract from that original jurisdiction, so
the carrot approach would not work. The Justices could sit on state-versus-
state water rights cases for as long as they want. (And those cases do tend
to take forever. Texas v. New Mexico began in 1960 and was most recently
addressed by the Court in 2023.'®) But any case that arises in the Supreme
Court’s appellate jurisdiction could be placed on an expedited calendar. I
admit my position here is tentative, but it could present a novel mode of
congressional regulation of the Court’s calendar.

3.2.2. The discretionary merits docket timeline

The Supreme Court exercises near-absolute control over the timing of
its merits docket. At least with mandatory jurisdiction appeals under the
BCRA, discussed above, the Court must “expedite [cases] to the greatest pos-
sible extent.”"*° But for discretionary docket cases, the Justices can think fast,

186 Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81 (emphasis
added).

187 See 28 U.S.C. § 1.

18 28 U.S.C. § 2109; see Missud v. Ct. of Appeals of Cal., 577 U.S. 918, 918 (2015);
“Because the Court Lacks a Quorum”, JOSH BLACKMAN (Oct. 13, 2015),
https://perma.cc/4V3J-D9K?7.

8 Docket of Texas v. New Mexico, SCOTUSBLOG, https://perma.cc/4EJK-6YHS.

190 Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81.
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but move slow.'”" The Justices have absolute discretion to grant or deny these
petitions.’”> The Court denies the overwhelming majority of petitions.'”
However, pinning down the precise rate, is somewhat complex, since the
Court is more likely to grant petitions from repeat players such as the Solic-
itor General, certain non-profits, and well-regarded lawyers in private prac-
tice."”* But on the whole, a petition is likely to be denied.

The Court’s discretion over the merits docket is most visible with re-
gard to the disposal of petitions for writs of certiorari. The rules provide
fairly strict deadlines for when cert petitions must be filed.'** Petitioners can
seek extensions from the circuit justice.'”® Respondents can file a brief in
opposition to certiorari or can waive a response.'”” In some cases, the Court
will call for a response.'*® These filings are made on predictable timelines.'”
But once a case is fully briefed, the petition goes into a holding pattern.>*

Generally, the Justices will consider a petition at a private conference,
which is scheduled for the Friday of a week in which the court is in session.*"
As noted in Proposal #3 above, the Court does not hold conferences between
the first week in July and the last week in September.”® As a result, any
petition that is fully briefed over the summer will be held over for the so-
called “Long Conference.”

After a petition is circulated for discussion at a conference, one of four
things can happen to a petition. First, the most common outcome is an im-
mediate denial.** Indeed, the overwhelming majority of petitions are denied

191 See generally DANIEL KAHNEMAN, THINKING, FAST AND SLow (2011).

See Blackman, supra note 157.
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1% Sup. CT.R. 13(1)-(3).

19 Id. 13(5).

Y7 Id. 15(1)-(2).

198 See id. 20(4)(b).

199 Seeid. 13(1)-(5).

200 See Supreme Court Procedures, supra note 103.

See The Court and Its Procedures, supra note 97.

202 See id.
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without any discussion.®* Only those petitions on a “discuss” list are even
talked about.® At least with a prompt denial, the Court puts the hapless
petition out of its misery. In other cases, the Court takes actions that may
build up some hope but will invariably lead to defeat.

Second, a petition can be relisted. A relist indicates that the petition
was discussed at the conference, but was not resolved, and so was resched-
uled to be discussed again at the next conference.’® Perhaps there are only
three votes for certiorari, and a Justice is trying to whip up a fourth vote. Or
there are already four votes for certiorari, but the Justices want to more
carefully scrutinize the petition. Multiple relists may also indicate that a Jus-
tice is working on a separate writing, such as a dissent from denial of certi-
orari, or a statement regarding the denial of certiorari.

Third, before the conference, a petition can be rescheduled to the next
conference. The difference between a relist and a reschedule is that with the
latter, the case is never brought up at conference.*” The reasons for a re-
schedule are more cryptic. Perhaps a Justice requests more time to research
a case before it is discussed. Maybe there is a delay in receiving the record
or some other document. None of these rationales are publicized, of course.
A case can be rescheduled many times before it is ever actually conferenced.
The public will only learn about a relist or a reschedule because of notations
on the public docket.

The fourth outcome is the rarest, but the most coveted, at least for
the petitioner: a cert grant. After a case is granted, the case is put on a fairly
orderly calendar, which involves a briefing schedule and a date for oral ar-
gument.**®

204 See id.

205 See id.

26 FAQs: Announcements of Orders and Opinions, SCOTUSBLOG, https://perma.cc/WH93-
2JK4.
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3.2.3. Strategic relists and reschedules

In recent years, the Court has consistently relisted a case once before
granting it.** The thinking goes that this extended review period allows the
Justices to ensure there are no “vehicle” problems. If a case is relisted twice,
or more, then that signifies the petition will probably not be granted and set
for oral argument. For example, the petition in Buffington v. McDonough
asked the Court to overrule Chevron, was rescheduled seven times, and re-
listed four times before Justice Gorsuch wrote a solo dissent from denial.*°
The California Sanctuary City Case was relisted 13 times, then denied with
Justices Thomas and Alito in dissent.*"'

Other times, a case will be relisted on many occasions as part of a
“hold.” The Justices may hold a petition while a related case is being de-
cided.” On a hold, the Justices will keep relisting the case until the related
case is resolved.*" Then, the Court would grant the petition, vacate the lower
court opinion, and remand the case in light of the new precedent.”** This

29 Ralph Mayrell & John Elwood, The Statistics of Relists Over the Past Five Terms: The
More Things Change, the More They Stay the Same, SCOTUSBLOG (Jan. 4, 2022, 4:14
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212 See Josh Blackman, Making Sense of the Relists in Arlene’s Flowers, Dignity Health, and
Roman Catholic Diocese of Albany, VoLokH CONSPIRACY (Oct. 5, 2021, 9:32 PM),
https://perma.cc/HLR2-3BES.

23 Scott L. Nelson, Opposing Cert: A Practitioner’s Guide, PuUB. CITIZEN,
https://perma.cc/P9ZQ-CEUK.

24 See Blackman, supra note 212; Josh Blackman, SCOTUS GVRs Roman Catholic Diocese
of Albany v. Lacewell and Denies Cert in Dignity Health; Justices Thomas, Alito, and
Gorsuch Would Have Granted Cert, VOLOKH CONSPIRACY (Nov. 1, 2021, 9:58 AM),
https://perma.cc/UR37-3HS4; Josh Blackman, After a Decade of Litigation, 77-Year-
Old Barronelle Stutzman Retires and Settles Arlene’s Flowers Case for $5,000, VOLOKH
CoNSPIRACY (Nov. 18, 2021, 5:13 PM), https://perma.cc/7B66-6A66; Josh Blackman,
30 Months After Only Three Justices Would Have Granted Cert in Roman Catholic Dio-
cese of Albany, the New York Court of Appeals Holds Fulton Changed Nothing, VOLOKH
CoNSPIRACY (May 21, 2024, 11:36 PM), https://perma.cc/L6XG-4PFN.
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process is known as a GVR, and is very common after a new decision is is-
sued.*”

Multiple relists can also yield a GVR, even when there is not a hold.
In Andrus v. Texas, for example, the case was rescheduled twice and relisted
after twenty conferences.?'® The Court ultimately GVR'd the case.”” At the
time, I speculated that one Justice—probably Sotomayor—was able to whip
up more votes for the remand.**® Another related case was Lombardo v. City
of St. Louis.*" This excessive force case was rescheduled thirteen times and
was then relisted several more times.”* Eventually, the case was GVR'd with
Justices Alito, Thomas, and Gorsuch in dissent.?*' Here, too, I speculated
there was an “aggressive campaign” to GVR the case rather than deny cert
outright.”” After the remand, the plaintiffs lost, and the Supreme Court ul-
timately denied cert over dissents from Justices Sotomayor and Jackson.**?

The two-relist rule, however, is not hard and fast. Some cases relisted
more than once will ultimately yield a cert grant. The petition in United
States v. Vaello-Madero was relisted five times and was then granted.”** The
petition in New York State Rifle & Pistol Association v. Bruen was relisted twice
and was then granted cert with a rewritten question presented.’”® The peti-
tion in Arigona v. San Francisco was relisted four times and then granted.**®

25 See Glossary of Supreme Court Terms, SCOTUSBLOG, https://perma.cc/W25X-1L.2G4.

216 See John Elwood, Sequel Watch, SCOTUSBLOG (June 10, 2020, 11:38 AM),
https://perma.cc/9ZLK-DVQB.

217 See Andrus v. Texas, 590 U.S. 806, 808 (2020).

218 Josh Blackman, Why did the Court GVR Andrus v. Texas, Rather than Grant Cert?, Vo-
LOKH CONSPIRACY (June 16, 2020, 8:45 AM), https://perma.cc/DSD6-JDB6.

219 Docket of Lombardo v. City of St. Louis, SCOTUSBLOG, https://perma.cc/6SGA-WXRY.

20 Seeid.

221 See Lombardo v. City of St. Louis, 594 U.S. 464, 468 (2021) (per curiam).

222 Josh Blackman, The 3-3-3 Court GVRs George-Floyd-Like Case After Chauvin Sentencing,
VOLOKH CONSPIRACY (June 28, 2021, 3:57 PM), https://perma.cc/Y94D-4JZH.

23 Lombardo v. City of St. Louis, 143 S. Ct. 2419 (2023) (mem.).

224 Blackman, supra note 141.
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tion v. Corlett, VOLOKH CONSPIRACY (Apr. 26, 2021, 11:50 AM),
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Josh Blackman, The Court Punts by Granting Cert on QP 1 in Arizona v. San Francisco,
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Perhaps the most significant exception to the two-relist rule was
Dobbs v. Jackson Women’s Health Organization. The petition was filed in June
2020.**” The Court first distributed Dobbs for the 9/29/20 conference.””® It
was then rescheduled for 10/9/20,** again for 10/16,/20,*° and again for
10/30/20—three days after Justice Barrett was confirmed.*' Finally, the pe-
tition was distributed for the 1/8/21 conference.*? In total, the petition was
rescheduled before eight conferences.”®® What happened next? The petition
was relisted after the conferences on January 15, January 22, February 19,
February 26, March 5, March 19, March 26, April 1, April 16, April 23, and
April 30.>** The New York Times reported that the Mississippi Attorney Gen-
eral and Solicitor General “watched the Supreme Court seem to ignore their
case for months” and “found the apparent indecision strange” as the “the
justices were dragging their feet.””*® Maybe they would decide to not hear
the case at all. Finally, at the May 13 conference, the case was granted, lim-
ited to the first question presented of whether Roe v. Wade should be over-
ruled.”

The New York Times would later report that Circuit Justice Alito, who
has authority over the Fifth Circuit, rescheduled Dobbs while waiting for Jus-
tice Ginsburg’s vacancy to be filled.*®” Moreover, the Times further reported

227 Docket of Dobbs v. Jackson Women’s Health Organization, SCOTUSBLOG,
https://perma.cc/MCC4-3DNS.

228 Id
229 Id
230 Id

1 Id. at 3; Roll Call Vote 116th Congress - 2nd Session, U.S. SENATE (Aug. 16, 2024, 3:37

PM), https://perma.cc/9AU4-YGWV.

Docket of Dobbs v. Jackson Women’s Health Organization, supra note 227.

23 Josh Blackman, What is Going on With Dobbs v. Jackson Women’s Health Organiza-

tion?  (Updated), VoLOKH CONSPIRACY (Mar. 23, 2021, 6:03 PM),

https://perma.cc/US5JH-P84U.

See Docket of Dobbs v. Jackson Women’s Health Organization, supra note 227.
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Wade, N.Y. TIMES (May 18, 2024), https://perma.cc/VZF4-GR3M.
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that there were five votes to grant at the January 8, 2021, conference, but
Justice Kavanaugh proposed that the case should be relisted for some time
to kick the argument till the following term.**® Again, had the case been
granted on January 8 before the oral argument cutoff, it would have been
heard during that term. Moreover, according to the Times, Justice Barrett
issued an ultimatum: if the Court did not postpone the case till the following
term, she would flip her vote to “deny.”®® What seems likely is that Ka-
vanaugh and Barrett agreed to the same dilatory tactic, forcing the conserva-
tives to go along with relisting the case. The article gives Kavanaugh credit
for the delay strategy and suggests that Barrett followed along.**

At the time I wrote, “I've long suspected the Court manipulated the
timing of the docket through relists, reschedules, and CVSGs.”** I still think
that happens. And I think that is what happened with Students for Fair Ad-
missions, discussed in Section 3.1.3 above.?* The Court, in my view, strate-
gically uses relists and reschedules to postpone consideration of a case until
the following term. And when the Justices strategically manipulate timing of
the docket, the Court more closely resembles an active legislative body, than
a passive judicial body that takes cases as they arrive. Proposal #4 would
clamp down on this sort of strategic docket manipulation.

3.2.4. Rule on the petition or lose jurisdiction

Proposal #4 would address the time between when a petition for a
writ of certiorari is fully briefed and when the petition is disposed. The ex-
isting timelines for the cert-stage briefing would remain the same, as would
the existing timelines for merit-stage briefing and oral argument. The Court
is fairly regimented with these two timelines, so legislation is unnecessary.

process. To some at the court, he appeared to be waiting for his new colleague to get
settled.”); see Josh Blackman, 16 Disclosures from the New York Times Leak Report
About Dobbs, VOLOKH CONSPIRACY (Dec. 15, 2023, 3:17 PM), https://perma.cc/9FNQ-

FLCG.
23 Kantor & Liptak, supra note 237.
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240 Id

241 Josh Blackman, Ten Reflections on Justices Kavanaugh and Barrett’s Votes in Dobbs,

VOLOKH CONSPIRACY (DEC. 16, 2023, 11:58 PM), https://perma.cc/RR7Y-22R4.

242 See discussion supra Section 3.1.3.
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Rather, Proposal #4 would focus on the timelines between distribution and
disposition.

Under Proposal #4, a petition for a writ of certiorari would have to
be granted or denied within ninety days of when the petition is filed. This
gap would provide ample time for consideration. First, if a petition is filed,
and a brief in opposition is filed in the normal course, there would be ample
time to grant or deny the petition. Second, if a petition is filed, and the re-
sponse is waived, the petition can be denied within a month or so of filing.
Third, if a petition is filed, and if a response is waived, and the Court calls
for a response, the brief in opposition could be filed within a month or so
and considered at conference a month later. But one way or the other, the
petition must be ruled upon in ninety days.

This deadline would make it more difficult to write lengthy dissents
from denial of certiorari. So be it. I think a Justice can effectively signal an
interest in a case with a one-sentence order explaining why cert should be
granted. Or a dissent with any opinion is just as effective—Justice Ka-
vanaugh has recently noted dissents from denial on the orders list.>* The
Justices can also prepare these statements in advance and append them to a
particular vehicle that raises that issue. These issues tend to recur.

This deadline could also make it more difficult to whip up four votes
for a cert grant. I am skeptical how often this actually happens, at least on
the current Court. I can only think of a few examples, which are discussed
above.”* My general sense is that when a case does not have four votes at
the current conference, it will never get four votes. Whatever lobbying is
going on inside the Court is not working. The Court’s left-wing uses defen-
sive denials to maintain favorable precedents. At the same time, the Court’s
right-wing is largely unsuccessful at persuading Justices Kavanaugh and Bar-
rett to provide a grant on many hot-button cases. There are an inordinate
number of cert-denials with signed dissents by Justices Thomas, Alito, and
Gorsuch. The so-called “join three,” in which a Justice would grant a courtesy

23 Josh Blackman, Justice Kavanaugh Wants to Hear More Cases, VOLOKH CONSPIRACY (Apr.
24, 2023, 10:26 PM), https://perma.cc/68Y7-9MV6.

244 See discussion supra Section 3.2.2.
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fourth vote when there were already three,** is dead.?*® Conversely, a ninety-
day clock could create incentives for the Justices to vote to provide a fourth
vote. As the saying goes, grant or get off the pot.

This deadline would probably make it more difficult to grant exten-
sions in filing petitions for writs of certiorari and replies. So be it. Litigation
before the Supreme Court should generally be prioritized over other matters.
Moreover, some circuit justices are more parsimonious with extensions than
others.> A uniform timeline would provide consistency among the circuits.

If Proposal #4 is adopted, in tandem with Proposal #3, a case could
go from cert petition to cert grant to oral argument to decision in as little as
six months. I see such expedited rulings as a vast improvement on the cur-
rent timeline, in which nearly two years can span between a cert petition
and a decision. Moreover, with this ninety-day clock, the Justices could not
manipulate the docket by relisting a case indefinitely. No more cert pool pur-
gatory. And if Proposals #5 and #9 are adopted, the Court’s mandatory ju-
risdiction would be vastly increased, thus making discretionary cert grants
far less important.

3.2.5. The usual emergency docket timeline

The timelines for filing cert-stage briefs are set by rule.**® And the
timelines for merit-stage briefing are fairly predictable.®® But on the

245 Joan Biskupic, What Sandra Day O’Connor’s Papers Reveal About a Landmark Supreme

Court Decision—and Why it Could be Overturned Soon, CNN (Apr. 9, 2024, 9:47 AM),
https://perma.cc/YWY5-LA5X (“According to O’Connor’s note from the first vote in
the justices’ private conference in mid-May, only Justices Byron White and William
Rehnquist wanted to grant the case. O’Connor offered a ‘join 3,” meaning she would
provide the requisite fourth vote if three others wanted to hear the case. But there
was no third vote at that point. Powell asked that they all wait at least another week
so he could continue mulling the dispute, and when the nine again voted at the end
of the month, he was ready to provide a third vote. So, with O’Connor’s ‘join three’
the case was accepted.”).

Blackman, supra note 177; see also Blackman, supra note 157.

See Howe, supra note 13 (“The late Justice Antonin Scalia, for example, virtually never
granted [extensions], while now-retired Justice John Paul Stevens would generally
grant not just one but two 30-day extensions as long as they were timely filed.”).
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emergency docket, all bets are off. The process begins when a party files an
emergency application for a stay of a lower court ruling, or for an injunc-
tion.>*® At that point, the circuit justice has discretion over how to proceed.”"

The circuit justice can deny the application outright.>** If the case has
some merit, the circuit justice will usually enter a temporary administrative
stay that puts the lower court ruling on hold until the full Court disposes of
the case.”® The duration of the temporary administrative stay can be short
or long.”** In a recent case, Justice Barrett faulted the Fifth Circuit for issuing
lengthy temporary administrative stays, in an appeal where the Supreme
Court issued a lengthy temporary administrative stay.*>> At the same time as
the administrative stay is issued, the circuit justice will issue a briefing sched-
ule.”® In some cases, the Respondent may have a few days to respond.*’ In
other cases, the Respondent may have two weeks.**® The compression of the
schedule turns on how urgent the matter is.

Once the case is fully briefed, it enters something of a black box. The
Court could promptly deny the application outright.> The Court could even
extend an administrative stay.”®® The Court could decide to treat the emer-
gency application as a petition for a writ of certiorari, grant the writ, and
hear the case on an expedited timeline.?*' The Court could defer ruling on

20 See PuB. INFO. OFF. SUP. CT. OF THE U.S., A REPORTER’S GUIDE TO APPLICATIONS PENDING
BEFORE THE SUPREME COURT OF THE UNITED STATES 2, https://perma.cc/W6SP-H53U.

Bl Seeid. at 3.

B2 Seeid. at 3-4.

3 See U.S. v. Texas, 144 S. Ct. 797 (2023) (on application to vacate stay) (Barrett, J.,

concurring).

See PuB. INFO. OFF. Sup. CT. OF THE U.S., supra note 250, at 3.

35 See Texas, 144 S. Ct. at 797.

2% See FDA v. All. for Hippocratic Med., 215 L. Ed. 2d 646 (2023).

B7 - Seeid.

28 See No. 24A463, Sup. CT., https://perma.cc/6DEA-7ZF7.

29 See (Order List: 602 U.S.), Sup. Ct. 23A851 (June 3, 2024), https://perma.cc/FV6E-
NSKJ.

260 See Josh Blackman, Shadow Docket Delays, VOLOKH CONSPIRACY (Aug. 6, 2023, 3:22
PM), https://perma.cc/28CQ-9D9D; Josh Blackman, The Sequel to Doe v. Mills: Justice
Barrett Tightens the Screws on the Shadow Docket, VOLOKH CONSPIRACY (Mar. 19, 2024,
5:10 PM), https://perma.cc/G4TP-XE7J [hereinafter Blackman, The Sequel to Doe v.
Mills]; Las Ams. Immigrant Advoc. Ctr. v. McCraw, 218 L. Ed. 2d 202 (2024).

261 See (Order List: 601 U.S.), Sup. Ct. (Jan. 5, 2024), https://perma.cc/B6N4-4BTL.
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the application, and schedule oral argument on the emergency applica-
tion.* I've called this approach the Rocket Docket.**® The Court can rule on
the petition at any time, with no advance notice.”** And when the Court does
rule, there may be a per curiam opinion, with one or more separate writ-
ings.*®®

3.2.6. A standardized timeline for the emergency docket

Under my proposal above for the merits docket, if the Court fails to
rule on a cert petition within ninety days, the petition will be denied as a
matter of law, and the lower-court decision will stand. With regard to the
emergency docket, the mechanics would be a bit different. For starters, un-
der Proposal #8, injunctions of statutes from three-judge district courts are
automatically stayed, while injunctions of statutes from three-judge district
courts are not automatically stayed. This bifurcation will be discussed in de-
tail in Section 4.3 below.**® Here, I will discuss those cases for which an au-
tomatic stay is not granted, and the non-prevailing party will have to seek a
stay.

The timeline will be quick. If the Court fails to rule on an emergency
application within fourteen days, the application will be denied as a matter
of law. Stated differently, after two weeks, the Supreme Court would lose
appellate jurisdiction over the case. I imagine that the Court could require
the response brief, and a reply, to be filed in a week, which would leave a
week for deliberation. But in reality, the Justices will have had much more
time to think about the matter. While the case was percolating in the lower
court, the Justices can keep an eye on things. Perhaps the most favorite in-
stance of such monitoring was in Bush v. Gore, when Circuit Justice Kennedy
kept a close eye on the proceedings in the Florida Supreme Court.*” In death

22 See discussion supra Section 3.1.5 (discussing expedited oral argument).

Blackman, supra note 156.

264 William Baude, Foreword: The Supreme Court’s Shadow Docket, 9 N.Y.U. J.L. & LIBERTY
1, 5 (2015).

265 See generally Whole Woman’s Health v. Jackson, 141 S. Ct. 2494 (2021).

266 See discussion infra Section 4.3.
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penalty cases, at least, counsel notifies the clerk’s office that an emergency
application will be coming soon. I imagine that in fast-moving cases, litigants
can give the Court a heads up that a case is bound for the emergency docket.
By the time an emergency application is filed, there will already be the ben-
efit of a lower court decision and briefing. There are unlikely to be surprises
at this juncture.

I think it would be impossible to issue a fully reasoned decision in a
week or so. Likewise, it will be difficult to produce separate writings. I think
this lack of opinions is a feature, rather than a bug. The Court does its worst
work when it rushes. Emergency docket cases should not be treated as prec-
edential. (I still think it significant that Fulton v. City of Philadelphia did not
even cite any of the COVID emergency docket cases.*®) The sole question at
this preliminary stage is whether to grant or deny an emergency application.

If the Court denies the application, the lower court ruling remains in
effect. If the Court grants the application, the lower-court ruling is paused.
Eventually, a case with a granted application could come back to the Court
through a writ of certiorari. (Although under Proposal #8, where a three-
judge district court grants a preliminary injunction, and is divided, the ap-
peal will be referred to the Supreme Court’s mandatory jurisdiction, with
mandatory oral argument.) If the Court is unable to resolve the case in such
a short time frame, the Justices could choose to treat the application as a
petition for a writ of certiorari and grant the case for expedited oral argu-
ment at the next available sitting. That grant would resolve the application.
And if Proposal #3 is adopted, the Court would hold argument sessions year-
round, so the delay will be at most a month.

However, if the Court takes no action, the emergency application will
automatically be denied, and the action of the lower court will remain in
effect. The Justices will have every incentive to give a thumbs-up or thumbs-
down, and then proceed to decide the case in a more orderly fashion.

particular interest was Justice Kennedy. As circuit justice for the United States Court
of Appeals for the 11th Circuit, he has administrative responsibility for emergency
cases reaching the court from federal and state courts in Georgia, Alabama and Flor-
ida.”).

See Josh Blackman, Justice Gorsuch Illustrates How Smith-post-Fulton Should Be Ap-
plied, VOLOKH CONSPIRACY (Oct. 30, 2021, 3:18 PM), https://perma.cc/UY27-DR5V
(“[In John Does 1-3 v. Mills] Justice Gorsuch, Thomas, and Alito think that Tandon is
precedential. Yet, Fulton cited neither shadow docket case.”).
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3.2.7. The capital docket is a mess

Most challenges to capital sentences are brought under the Antiter-
rorism and Effective Death Penalty Act (AEDPA).*® AEDPA, despite its name,
does little to make the death penalty effective.”’”® The “machinery of death,”
as Justice Blackmun called it,””' moves fast and slow. Inmates can sit on
death row for years or even decades without any new developments. But
once a death warrant is issued, the pace picks up. Invariably, there is an
eleventh-hour appeal to the Supreme Court, where the Justices are forced to
resolve a case in a very compressed time. The capital docket is a mess.

The execution of Christopher Lee Price illustrates these dynamics.*”*
A twenty-four hour death warrant was issued for Price’s execution on Thurs-
day, April 11, before midnight.?” Early that day, a district court judge put the
execution on hold for sixty days.*”* She found that Alabama’s proposed exe-
cution protocol would likely be more painful than an alternative method,
known as nitrogen hypoxia.”” (In 2024, an Alabama inmate would be exe-
cuted with nitrogen hypoxia, which abolitionists now claim is more painful
than other methods.””®) The state appealed the district court’s stay of

269 Paul J. Larkin, The Reasonableness of the “Reasonableness” Standard of Habeas Corpus

Review Under the Antiterrorism and Effective Death Penalty Act of 1996, 72 CASE W. RES.
L. REv. 669, 698 (2022), https://perma.cc/W652-JKJL. (discussing how Supreme
Court has frequently addressed issues in capital punishment cases involving AEDPA).

270 See Josh Blackman, The Genius v. SCOTUS, VOLOKH CONSPIRACY (Nov. 2, 2021, 2:49
PM), https://perma.cc/STR8-SQSE (I attempted to use this argument in my federal
habeas class during law school but was not successful).
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execution.”” Several hours later, the court of appeals declined to disturb the
lower court’s ruling, given the looming deadline.””®

Around 9 PM. Thursday,”” the state filed an emergency motion for a
stay with the Supreme Court.? In theory, at least, the Court could have ruled
that evening before the death warrant expired. But that deadline would
lapse. Early Friday morning, five Justices voted to authorize the execution:
Chief Justice Roberts and Justices Thomas, Alito, Gorsuch, and Ka-
vanaugh.”®' In a single paragraph, the majority suggested that Price waited
too long to pursue his claim.*®* This order allowed the Justices to quickly and
quietly resolve a controversial matter. Or at least that was the plan.

In response, Justice Breyer wrote an impassioned dissent, joined by
Justices Ginsburg, Sotomayor, and Kagan.*®* He shined a light on the Jus-
tices’ late-night deliberations. Breyer “requested that the Court take no ac-
tion” until its regularly scheduled conference on Friday.*®* He said the “delay
was warranted” so the Justices could hash out the issue in person.?® His
conservative colleagues disagreed. They wouldn’t wait a few more hours,
even though Alabama had already called off the execution. Once midnight
struck, the state’s death warrant turned into a pumpkin, and expired.

Justice Breyer’s decision to disclose the inner workings of the capital
docket was rare. At the time, I wrote “Breyer and his colleagues must have
made a calculated decision: Highlighting the method with which the court
reviewed the appeal was worth the cost of diminishing collegiality on the
court.”*°

77 Price, 139 S. Ct. at 1536.
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About one month later, the case returned to the Court. On May 13,
2019, the Court denied review, allowing the execution to go forward.*®
There were no recorded dissents.?®® Justice Thomas wrote a concurrence,
joined by Justices Alito and Gorsuch, to “set the record straight” on the
case.”® Thomas accused Price’s lawyers of engaging in “dilatory litigation
strategies that we have recently and repeatedly sought to discourage.”**

Thomas also responded to Justice Breyer’s earlier concurrence.
Thomas wrote that “it should be obvious that emergency applications ordi-
narily cannot be scheduled for discussion at weekly (or sometimes more in-
frequent) Conferences.””' It was only fortuitous that a conference was
scheduled for the following day, since the Court only holds about thirty con-
ferences per term. Had the application been filed in early July, there would
be nearly a three-month gap before a conference would be held.

Thomas explained that requiring an immediate in-person conference
“would only further incentivize prisoners to file dilatory challenges to their
executions by rewarding them with de facto stays of execution.”** Moreover,
Justice Breyer’s approach “would hamper the States’ ability to carry out law-
ful judgments, while simultaneously flooding the courts with last-minute,
meritless filings.”**

Still, Thomas explained, Breyer and the dissenters “got [their] way by
default.”®* Due to Breyer’s request for a delay, “[t]he Court instead failed to
issue an order before the expiration of the warrant at midnight, forcing the
State to ‘cal[l] off’ the execution.”” Thomas charged that, “To the extent
the Court’s failure to issue a timely order was attributable to our own dally-
ing, such delay both rewards gamesmanship and threatens to make last-

287 Price v. Dunn, 139 S. Ct. 1533, 1533 (2019).
288 See id.
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20 Id. at 1538.

¥l Id. at 1539.

292 Id

23 Id. at 1539-40.

24 Id. at 1540.

295 Id



2024] Bilateral Judicial Reform 117

minute stay applications the norm instead of the exception.”® Price was
executed on May 30, 2019.*”

3.2.8. Regularize the capital docket

Even though I am generally unsympathetic to eleventh-hour appeals
in capital cases, I was troubled by the disjointed fashion in which the Court
resolved Price’s case. At the time, I offered a proposal:

As a matter of course, the court should automatically halt any

executions for 72 hours — an “administrative stay.” During this

time, the Justices can circulate memorandums, or even con-

vene by videoconference, to discuss the matter. If, after three

days, a majority of the court still believes the execution should

proceed, then the stay dissolves automatically. And any dis-

senting Justices can prepare a dissent under less-frenzied con-

ditions.**®
Five years later, I'm not sure that I still agree with my proposal. I heard le-
gitimate complaints from lawyers who practice in this area. Since death pen-
alty warrants generally only last for twenty-four hours, the effect of this pro-
posal would be to make it impossible to carry out executions. Point taken.
Instead, let me offer here a variant that is consistent with the broader thrust
of this article.

First, states could modify their laws such that death warrants remain
effective during a longer window—for example, one week or a period at the
governor’s discretion. Congress could not commandeer states to modify their
death penalty laws, but I think that states that enforce the death penalty
would have an interest in avoiding potential judicial roadblocks. In 2023,
Alabama eliminated the twenty-four hour window for an execution and em-
powered the governor to determine the window of time for an execution.*”’

296 Id

27 Alabama Executes Man Convicted of Killing Pastor with Sword and Knife Just Before
Christmas, CBS NEws (May 31, 2019, 12:38 AM), https://perma.cc/8PBY-KNQ9.
Blackman, supra note 272.

ALA.R. App. P 8(d) (1) (“The supreme court shall at the appropriate time enter an order
authorizing the Commissioner of the Department of Corrections to carry out the in-
mate’s sentence of death within a time frame set by the governor, which time frame
shall not begin less than 30 days from the date of the order, and it may make other

298
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Other states can follow suit. Similar changes could be made for federal death
warrants,*® though federal executions are rare.*”*

Second, Congress would modify AEDPA to impose strict filing dead-
lines on last-minute challenges in capital cases. Challenges to an execution
where there is an active death warrant must be filed in federal district court
at least six days before the death warrant expires. (Again, this assumes that
a death warrant lasts for at least that long.) Any petitions filed after this
deadline would be denied as a matter of law. To avoid any potential problems
under the Due Process or the Suspension Clause, perhaps there could be
some safety-valve for actual newly discovered evidence that could not be
introduced before the deadline. And the parties would have to meet an ex-
tremely high burden to satisfy the safety valve. Capital lawyers insist these
last-minute legal challenges are unavoidable.’® I am skeptical.*® Make
AEDPA effective again. Perhaps a harsh rule is in order. But the next step
ameliorates those concerns.

Third, if a challenge to an execution is timely filed at least six days
before an effective death warrant expires, an automatic stay is entered as a
matter of law. Of course, challenges filed earlier than six days are allowed.
But there is a deadline. And there are incentives for the lower courts to move

appropriate orders upon disposition of the appeal or other review.”); see also Kim
Chandler, Alabama Extends Time for Executions, Ends Automatic Review, ASSOCIATED
PRESS (Jan. 18, 2023, 5:44 PM), https://perma.cc/A2GT-WS5C.

300 See 28 C.ER. § 26.3.

301 See Michael Tarm, Fuller Picture Emerges of the 13 Federal Executions at the End of
Trump’s  Presidency, ASSOCIATED PRESS (Oct. 3, 2023, 10:52 AM),
https://perma.cc/V2W7-6SZU (referencing the thirteen federal executions that oc-
curred during Trump’s term).

302 See Bucklew v. Precythe, 139 S. Ct. 1112, 114445 (Breyer, J., dissenting) (claiming
majority’s ruling “places unwarranted obstacles in the path of prisoners”); Kari
Blakinger & Beth Schwartzapfel, The 1990s Law That Keeps People in Prison on Techni-
calities, MARSHALL PROJECT (May 26, 2022, 6:00 AM), https://perma.cc/3BLC-R96X
(claiming that “[eighty] death row prisoners had missed the one-year deadline and
their chance at an appeal in federal court . . . due to mailing or filing mishaps”).

303 Price v. Dunn, 139 S. Ct. 1533, 1539-40 (2019) (Thomas, J., concurring) (“And any
blame for decisions ‘in the middle of the night,’ . . . falls on petitioner, who filed the
new preliminary injunction motion that resulted in the stays just five hours before his
execution . . . . Petitioner’s strategy is no secret, for it is the same strategy adopted by
many death-row inmates with an impending execution: bring last-minute claims that
will delay the execution, no matter how groundless.”).
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things along. That stay will remain in effect so long as the district court rules
on the challenge at least five days before the death warrant expires, and so
long as the court of appeals rules on the challenge at least four days before
the death penalty expires.

These time periods may not give the lower courts oodles of time to
prepare a fully reasoned opinion. So be it. What ultimately matters is how
the Supreme Court resolves the matter. Every capital case goes to the Su-
preme Court and is almost always resolved in a one-sentence order. The
lower courts may take pride and value in their work, but it seldom matters
in the end. If the district court or the court of appeals take too long to rule,
the automatic stay expires. The prisoner could still ask the Supreme Court
for an emergency stay, but those applications will be rushed and hard to
grant. I think district courts would realize the consequences for not ruling
promptly and moving the case along quickly.

Fourth, if all goes to plan, the case would arrive to the Supreme Court
no less than seventy-two hours before the death warrant expires. At that
point, the Justices will have sufficient time to review the application, discuss
it at an in-person or virtual conference, and rule on the case. If five Justices
vote to vacate the stay, the execution would go forward. If five Justices vote
to leave the stay in place, the execution cannot go forward. If the Justices
take no action by twelve hours before the death warrant expires, the auto-
matic stay expires, and the execution can go forward. Like with the emer-
gency docket deadlines above, the Justices have an opportunity to rule on
the emergency application, but if they do nothing, they lose their chance to
act.

This process offers benefits and burdens for both sides. If death pen-
alty lawyers bring their claims earlier, they can be rewarded by an automatic
stay, with no need for frantic briefing. But if death penalty lawyers file elev-
enth-hour appeals, they may be barred from seeking judicial review alto-
gether. The states and the lower courts also have a clear deadline of how to
proceed in the face of an urgent deadline.

In the end, I still expect virtually all of these appeals to be denied. But
at least the Justices would no longer be forced to rule on petitions in the
span of a few hours, due in part to dilatory tactics by death penalty lawyers.
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3.3. Proposal #5: Appeals in the Court’s mandatory jurisdiction
must be scheduled for oral argument.

Today, the bulk of the Supreme Court’s docket is discretionary. That
is, the Court has the choice of whether to grant petitions for writs of certio-
rari. There are small pockets of the Court’s jurisdiction that are mandatory.
For example, the Justices are required to review certain cases from three-
judge district courts involving the Voting Rights Act and campaign finance
law.*** Justices Thomas and Alito have argued that cases arising in the Su-
preme Court’s original jurisdiction are mandatory.*® This argument, how-
ever, has not caught on.*®

The Court receives a handful of these mandatory cases each year. By
my count, nearly 40% of these mandatory cases are resolved by summary
affirmance without the benefit of oral argument.*” If Congress thought these
cases were important enough to warrant mandatory jurisdiction, the Court
could indulge to give each of these cases some oral argument time. Proposal
#5 would mandate that appeals in the Court’s mandatory jurisdiction must
be scheduled for oral argument.

304 See 28 U.S.C. § 2284(a) (“A district court of three judges shall be convened when
otherwise required by Act of Congress, or when an action is filed challenging the con-
stitutionality of the apportionment of congressional districts or the apportionment of
any statewide legislative body.”); Richard Hasen, Election Law’s Path in the Roberts
Court’s First Decade, 68 STAN. L. REv. 1597, 1621 (2016 (“Of the thirty election law
cases from 2006 to 2015 in which the Roberts Court issued an opinion, fourteen of
them came to the Court on mandatory appellate review.”).

305 Seee.g., Texas v. California, 141 S. Ct. 1469, 1472 (2021) (Alito, J., dissenting) (“Since

that time, the Court has repeatedly declined to exercise its exclusive original jurisdic-

tion in state-versus-state cases, relying on the rationales provided in these earlier de-
cisions.”); Texas v. Pennsylvania, 141 S. Ct. 1230 (2020) (Alito, J., dissenting) (“In my
view, we do not have discretion to deny the filing of a bill of complaint in a case that

falls within our original jurisdiction.”); Arizona v. California, 140 S. Ct. 684 (2020)

(“The Constitution establishes our original jurisdiction in mandatory terms.”); Ne-

braska v. Colorado, 577 U.S. 1211 (2016) (Thomas J., dissenting) (“Federal law does

not, on its face, give this Court discretion to decline to decide cases within its original
jurisdiction.”).

Josh Blackman, Can California and Texas Now Resolve Their Dispute “by Self-Help

Measures”?, VOLOKH CONSPIRACY (Apr. 26, 2021, 1:29 PM), https://perma.cc/ZVV3-

DMDa3.

397 See infra Section 3.3.1, 3.3.2.
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3.3.1. Mandatory jurisdiction cases that are argued

By my count, since 2006, the Roberts Court has received approxi-

mately forty-five cases in its mandatory jurisdiction.’® These cases involve
election law or campaign finance law.’® By my count, in twenty-eight of
these cases, the Court noted probable jurisdiction, or alternatively, “post-
poned” the “question of jurisdiction,” and then heard oral argument.*’® On
average, the Court heard oral argument in one or two such cases each
term.*" It is not a significant percentage of the Court’s ever-shrinking oral
argument docket. (I will address the other 40% of the mandatory cases be-

low.)

Still, Chief Justice Roberts apparently thinks the Court is forced to

decide too many mandatory jurisdiction cases from three-judge district

308

309

310

311

See cases cited infra note 310, 320.

See sources cited supra note 304.

Alexander v. S.C. State Conf. of the NAACE 143 S. Ct. 2456 (2023) (“Probable juris-
diction noted.”); Merrill v. Milligan, 142 S. Ct. 879 (2022); Fed. Election Comm’n V.
Cruz, 142 S. Ct. 55 (2021); Trump v. New York, 141 S. Ct. 616 (2020); Rucho v. Com-
mon Cause, 139 S. Ct. 782 (2019); Lamone v. Benisek, 139 S. Ct. 783 (2019); Gill v.
Whitford, 137 S. Ct. 2268 (2017); Benisek v. Lamone, 138 S. Ct. 543 (2017); Abbott
v. Perez, 138 U.S. 735 (2018); Va. House of Delegates v. Golden Bethune-Hill, 139 S.
Ct. 481 (2018); McCrory v. Harris, 136 U.S. 2512 (2016); Bethune-Hill v. Va. State
Bd. of Elections, 136 U.S. 2406 (2016); Wittman v. Personhuballah, 577 U.S. 982
(2015); Evenwel v. Abbott, 575 U.S. 1024 (2015); Harris v. Ariz. Indep. Redistricting
Comm’n, 576 U.S. 1083 (2015); Ala. Democratic Conf. v. Alabama, 572 U.S. 1149
(2014); Ariz. State Legislature v. Ariz. Indep. Redistricting Comm’n, 573 U.S. 990
(2014); McCutcheon v. Fed. Election Comm’n, 568 U.S. 1156 (2013); Ala. Legis. Black
Caucus v. Alabama, 572 U.S. 1149 (2014); Perry v. Perez, 565 U.S. 1090 (2011);
Schwarzenegger v. Plata, 560 U.S. 964 (2010) Nw. Austin Mun. Util. Dist. No. One v.
Mukasey, 555 U.S. 1091 (2009); Citizens United v. Fed. Election Comm’n, 555 U.S.
1028 (2008); Davis v. Fed. Election Comm’n, 552 U.S. 1135 (2008); Fed. Election
Comm’n v. Wis. Right to Life, Inc., 549 U.S. 1177 (2007) (“On appeal from the United
States District Court for the District of Columbia. Further consideration of the question
of jurisdiction postponed to the hearing of the case on the merits.”); Off. of Senator
Mark Dayton v. Hanson, 549 U.S. 1177 (2007); Riley v. Kennedy, 552 U.S. 1035
(2007) (“Further consideration of the question of jurisdiction is postponed to the hear-
ing of the case on the merits.”); Wis. Right to Life, Inc. v. Fed. Election Comm’n, 545
U.S. 1164 (2005) (Probable jurisdiction was noted on September 27, 2005, two days
before Chief Justice Roberts assumed office.)

See cases cited supra note 310.
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courts. In 2009, Theodore Olson argued on behalf of Citizens United v. FEC
in the landmark campaign finance case.*"* Challenges to the Bipartisan Cam-
paign Finance Reform Act of 2003 (BCRA) would be appealed from a three-
judge district court to the Supreme Court’s mandatory jurisdiction.?"* Olson
observed that in the span of six years, he “counted twenty-two separate opin-
ions from the Justices of this Court attempting to . . . to figure out what this
statute means.”*'* Chief Justice Roberts interjected, “Well, that’s because it’s
mandatory appellate jurisdiction. I mean, it's—you don’t have a choice.”"
Laughter ensued. And in 2015, the Court heard oral argument in Shapiro v.
McManus, a redistricting case.*'® Chief Justice Roberts lamented the Court’s
mandatory jurisdiction. He referred to appeals from the three-judge panels
as “a serious problem because there are a lot of cases that come up” on man-
datory jurisdiction “that would be the kind of case—I speak for myself, any-
way—that we might deny cert in, to let the issue percolate.”” But “with the
three-judge district court, no, we have to decide it on the merits.”*'® The
Chief Justice saw Congress’s judgment about which cases were important as
a “serious problem.”*"

The Chief doth protest too much, methinks. One or two additional
oral arguments per term does not seem unduly burdensome. And if that
small increase in cases is problematic, then the Court should buckle up for
the rest of my proposals.

312 558 U.S. 310 (2010).

313 See Act of Mar. 27, 2002, Pub. L. No. 107-155, § 403, 116 Stat. 82, 114 (“The action

shall be filed in the United States District Court for the District of Columbia and shall

be heard by a 3-judge court convened pursuant to section 2284 of title 28, United

States Code. . . . A final decision in the action shall be reviewable only by appeal

directly to the Supreme Court of the United States.”).

Transcript of Oral Argument at 14, Citizens United v. Fed. Election Comm’n, 558 U.S.

310 (2010) (No. 08-205).

315 Id

36 577 U.S. 39 (2015).

317 Transcript of Oral Argument at 28, Shapiro v. McManus, 577 U.S. 39 (2015) (No. 14-
990).

318 Id

319 Id

314



2024] Bilateral Judicial Reform 123

3.3.2. Mandatory jurisdiction cases that are not argued

Even with mandatory appellate jurisdiction, there are shortcuts. The
Justices can largely duck a mandatory jurisdiction case through a summary
affirmance. Indeed, there is no need for the Court to hear oral argument or
take any action other than a one-sentence order. By my count, since 2006,
the Roberts Court has issued about seventeen such summary affirmances
with a one-sentence order: “judgement affirmed.”**® That total represents
nearly 40% of the mandatory jurisdiction cases appealed to the Court during
that time.**' To be sure, the parties spent sufficient time briefing and prepar-
ing the cases. But the Justices could only be trifled with a two-word order.

Because these orders are unsigned, it is not clear how each Justice
voted. In two related cases, Justices Stevens and Breyer would have re-
versed.*” And in RNC v. FEC, Justices Scalia, Kennedy, and Thomas, “note[d]
probable jurisdiction and [would have] set the case for oral argument.”* It
is not clear if it takes four votes or five votes to set a mandatory jurisdiction
case for oral argument. Since it generally takes only four votes to grant cer-
tiorari, and hear oral argument, the rule of four probably applies. For all the
unjustified outrage of “shadow docket” cases that are decided without an
opinion or oral argument, it would seem even more problematic for the
Court to give similar perfunctory treatment to cases that Congress deemed
as really important.

320 Harris v. Cooper, 138 S. Ct. 2711 (2018); North Carolina v. Covington, 581 U.S. 1015
(2017); Indep. Inst. v. Fed. Election Comm’n, 580 U.S. 1157 (2017); Kostick v. Nago,
571 U.S. 1161 (2014); Miss. State Conf. of N.A.A.C.P v. Bryant, 569 U.S. 991 (2013);
Standing Joint Legis. Comm. of Reapportionment of Miss. Legis. v. Miss. State Conf.
of N.A.A.C.P, 569 U.S. 991 (2013); Backus v. South Carolina, 568 U.S. 801 (2012);
Radogno v. I1l. State Bd. of Elections, 568 U.S. 801 (2012); Fletcher v. Lamone, 567
U.S. 930 (2012); League of Women Voters of Illinois v. Quinn, 566 U.S. 1007 (2012);
Bluman v. Fed. Election Comm’n, 565 U.S. 1104 (2012); Miss. State Conf. of N.A.A.C.P
v. Barbour, 565 U.S. 972 (2011); Republican Nat. Comm. v. Fed. Election Comm’n,
561 U.S. 1040 (2010); Rabiee v. Dietz, 552 U.S. 1036 (2007); Soechting v. Perry, 548
U.S. 922 (2006); Henderson v. Perry, 548 U.S. 922 (2006); Nitke v. Gonzales, 547 U.S.
1015 (2006).

Compare cases cited supra note 310, with cases cited supra note 320.

322 See Soechting v. Perry, 548 U.S. 922 (2006); Henderson v. Perry, 548 U.S. 922 (2006).
323 561 U.S. 1040 (2010).

321
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In earlier times, when the Supreme Court had mandatory jurisdiction
over constitutional challenges to federal and state laws, the Justices would
often use another one-sentence order to dispose of cases: “The appeal is dis-
missed for want of a substantial federal question.”*** This was not to say the
Court lacked jurisdiction. Rather, this was a way of saying the case was not
worth the Justices’ time. But, since jurisdiction was mandatory, these sum-
mary rulings on the merits had precedential weight.**® One such noteworthy
dismissal was Baker v. Nelson.**® The Minnesota Supreme Court rejected a
claim that the federal Constitution protected a right to same-sex marriage.*”
The United States Supreme Court dismissed the appeal “for want of a sub-
stantial federal question.”®”® However, four decades later in Obergefell v.
Hodges, the Supreme Court would dismiss the relevance of Baker.**

324

See Pamela R. Winnick, The Precedential Weight of a Dismissal by the Supreme Court for

Want of a Substantial Federal Question: Some Implications of Hicks v. Miranda, 76

CoLuM. L. Rev. 508, 509 (1976).

35 See Hicks v. Miranda, 422 U.S. 332, 343-44 (1975) (“We agree with appellants that
the District Court was in error in holding that it would disregard the decision in Miller
II. That case was an appeal from a decision by a state court upholding a state statute
against federal constitutional attack. A federal constitutional issue was properly pre-
sented, it was within our appellate jurisdiction under 28 U.S.C. § 1257(2), and we
had no discretion to refuse adjudication of the case on its merits as would have been
true had the case been brought here under our certiorari jurisdiction. We are not ob-
ligated to grant the case plenary consideration, and we did not; but we were required
to deal with its merits. We did so by concluding that the appeal should be dismissed
because the constitutional challenge to the California statute was not a substantial
one. The three-judge court was not free to disregard this pronouncement.”).

36 See generally Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971).

327 Id

328 Baker v. Nelson, 409 U.S. 810 (1972).

329 See generally Obergefell v. Hodges, 576 U.S. 644, 665 (2015) (“It cannot be denied

that this Court's cases describing the right to marry presumed a relationship involving

opposite-sex partners. The Court, like many institutions, has made assumptions de-

fined by the world and time of which it is a part. This was evident in Baker v. Nelson,

409 U.S. 810, 93 S.Ct. 37, 34 L. Ed. 2d 65, a one-line summary decision issued in

1972, holding the exclusion of same-sex couples from marriage did not present a sub-

stantial federal question. Still, there are other, more instructive precedents.”).
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3.3.3. “Mandatory” jurisdiction cases must be set for oral
argument

Under Proposal #5, cases in the Supreme Court’s mandatory jurisdic-
tion must be scheduled for oral argument. The purpose here is to ensure that
cases which Congress thought important are not simply disregarded. I do not
think that Congress could mandate how these cases are decided. For exam-
ple, it would probably intrude on judicial independence to prohibit summary
affirmances and force the issuance of a written opinion. But this proposal
would at least allow the parties to be heard by the high court.

To save time, the Court could consolidate related cases for a single
session, to avoid redundant arguments. The Court could even set these cases
for less argument time—-thirty minutes could suffice. There is nothing sac-
rosanct about sixty minutes. And after the case is heard, the Justices could
still summarily affirm with a one-sentence order—though in reality, I think
that is unlikely. Being forced to work through a case at oral argument would
raise intricate and nuanced issues that can be teased out in a published opin-
ion. I see this deliberative process as a virtue of requiring more oral argu-
ment in cases that Congress thought important.

The Court could also dismiss such cases for lack of a substantial fed-
eral question—though this path seems unlikely since the few current heads
of mandatory jurisdiction involve important questions of federal election and
campaign finance law. If Congress thought enough of these cases to mandate
jurisdiction, the Court should respect the cases enough to hear the parties
out. The Justices could remand a case for so-called “vehicle problems,” for
example, where the record is unclear or if an issue is waived. But the Court
would have to identify what those problems were. It could not simply dismiss
the writ as improvidently granted, as certiorari was never granted in the first
place. The Court could of course dismiss cases for lack of subject matter ju-
risdiction. But the Justices would have to entertain oral argument before
disposing of the matter. This session would ensure the issue is given a full
public airing that is warranted when Congress designates a case as “manda-
tory.” Also, by virtue of arguing the case, the Justices may see fit to augment
what the lower court explained, and perhaps provide some clarity on com-
plex areas of the law.
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3.3.4. Would requiring oral arguments be constitutional?

Can Congress mandate that the Supreme Court hear oral argument?

Would such a bill intrude on judicial independence? Once again, I think a
relevant precedent is circuit riding. The Judiciary Act of 1789 imposed circuit
riding duties on the Supreme Court Justices.*® And Stuart v. Laird upheld
those obligations.*®' Section 5 of that law established very precise timelines
when sessions of those circuit courts would commence.*** And what did it
mean to ride circuit? That did not entail deciding cases solely on the papers.
That role could have been performed without a physical presence in court.
Rather, the Justices were required to travel to far-flung localities and hold
circuit.*® Local attorneys of the bar would present argument directly to the

330

331

332

333

Judiciary Act of 1789, 1 Stat. 73

See 5 U.S. 299, 309 (1803).

1 Stat. at 75 (“That the first session of the said circuit court in the several districts
shall commence at the times following, to wit: in New Jersey on the second, in New
York on the fourth, in Pennsylvania on the eleventh, in Connecticut on the twenty-
second, and in Delaware on the twenty-seventh, days of April next; in Massachusetts
on the third, in Maryland on the seventh, in South Carolina on the twelfth, in New
Hampshire on the twentieth, in Virginia on the twenty-second, and in Georgia on the
twenty-eighth, days of May next, and the subsequent sessions in the respective dis-
tricts on the like days of every sixth calendar month afterwards, except in South Car-
olina, where the session of the said court shall commence on the first, and in Georgia
where it shall commence on the seventeenth day of October, and except when any of
those days shall happen on a Sunday, and then the session shall commence on the
next day following. And the sessions of the said circuit court shall be held in the district
of New Hampshire, at Portsmouth and Exeter alternately, beginning at the first; in the
district of Massachusetts, at Boston; in the district of Connecticut, alternately at Hart-
ford and New Haven, beginning at the last; in the district of New York, alternately at
New York and Albany, beginning at the first; in the district of New Jersey, at Trenton;
in the district of Pennsylvania, alternately at Philadelphia and Yorktown, beginning at
the first; in the district of Delaware, alternately at New Castle and Dover, beginning
at the first; in the district of Maryland, alternately at Annapolis and Easton, beginning
at the first; in the district of Virginia, alternately at Charlottesville and Williamsburgh,
beginning at the first; in the district of South Carolina, alternately at Columbia and
Charleston, beginning at the first; and in the district of Georgia, alternately at Savan-
nah and Augusta, beginning at the first. And the circuit courts shall have power to
hold special sessions for the trial of criminal causes at any other time at their discre-
tion, or at the discretion of the Supreme Court.”).

Id.
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circuit justice. Those responsibilities entailed holding criminal and civil trials
and resolving other motions.*** All of these roles would seem to resemble the
modern-day oral argument. The circuit justices had to hear those cases,
whether they wanted to or not.

A recent bill, the Shadow Docket Sunlight Act, would require the Jus-
tices to issue a “written explanation of reasons supporting” any “order grant-
ing, denying, or vacating injunctive relief or granting, denying, or vacating
a stay of such relief.”** I think requiring oral arguments does not affect the
substance of deliberations and the ultimate decision. But the Sunlight Act
may cross “the line between Congress’ exceptions-and-regulations power
and the 4judicial power’/Klein/dictating case outcomes principle.”**

As a pragmatic matter, I am somewhat sympathetic to the constraints
on the Justices’ time. Indeed, one of the primary reasons why the Court’s
mandatory jurisdiction was curtailed was to limit the number of mandatory
jurisdiction cases. Still, at present, there are only a handful of these cases
each year, and it would not break the docket to put all of them up for argu-
ment. Indeed, the very fact that these cases involve an issue that Congress
has designated for mandatory jurisdiction should be prima facie evidence
that a substantial federal question is presented.

I table another proposal: for cases in the Supreme Court’s mandatory
jurisdiction, the Court cannot rewrite the question presented. In other words,
the Court must take the case as the parties present it.>*” Of course, the Court
could decide not to decide certain issues, but it cannot artificially narrow the
case based on its docket control. I do not know if this statute would be con-
stitutional.

Proposal #5 would become a much bigger deal if Proposal #8 is
adopted, and some preliminary injunctions of federal and state laws are ap-
pealed to the Supreme Court’s mandatory jurisdiction. Then, the Court
would get busy.

34 The Supreme Court of the United States and the Federal Judiciary, FED. JuD. CTR.,

https://perma.cc/X4E3-FAQW.
335 Shadow Docket Sunlight Act of 2024, S. 4388, 118th Cong. (2024).
36 Howard Wasserman, Shadow Docket Sunlight Act of 2024, PRAWFSBLAWG (May 22,
2024, 4:42 PM), https://perma.cc/FAA2-SJTP
Ben Johnson, The Origins of Supreme Court Question Selection, 122 COLUM. L. REv. 793
(2022).
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4. REFORMS ABOUT LITIGATION IN THE LOWER COURTS

The third grouping of proposals focuses on reforms in the lower
courts. We should not forget that all of the emergency litigation before the
Supreme Court begins in the lower courts. And how the inferior courts han-
dle these matters will invariably dictate how and when the Justices will rule.
Because Congress creates the inferior courts, and has far-broader power over
their jurisdiction, I am more confident that these proposals would pass con-
stitutional muster.

Proposal #6 will make TROs restrained again. Going forward, any
relief granted by a temporary restraining order would be limited to the
named parties. No more universal, non-party TROs. Class-action certifica-
tions would not be permitted at the TRO stage. And because the relief would
be so limited, it will be less likely that parties file an emergency mandamus
petition to halt these restrained orders. Moreover, TROs would be limited in
duration to seven days. Again, a party-and-time limited TRO is less likely to
justify an emergency appeal. Any relief longer than a week would require
some sort of preliminary injunction, which can be appealed in the normal
course.

Proposal #7 would cause a substantial change in how preliminary
injunctions are litigated. Motions for a preliminary injunction, or the equiv-
alent under the Administrative Procedure Act, would no longer be decided
in the first instance by a single district court judge, followed by an appeal to
the circuit court. Instead, those cases would be referred to a three-judge dis-
trict court. And unlike the current process, in which the chief judge of the
circuit unilaterally selects two district court judges and one circuit judge,
under Proposal #7, the full en banc court would randomly select two circuit
judges who would join the district court judge to whom the complaint was
initially assigned. The case would be litigated in that district judge’s court,
so the plaintiffs’ choice of venue would be respected. Further unlike the cur-
rent process, appeals from these three-judge district courts would not neces-
sarily be appealed to the Supreme Court’s mandatory jurisdiction.

Proposal #8 would bifurcate appeals from a three-judge district court
to the Supreme Court. First, injunctions against federal and state statutes
would automatically be stayed pending review by the Supreme Court. There
would be no need for the parties to seek an emergency stay from the
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Supreme Court. Second, injunctions against federal and state executive ac-
tions would not automatically be stayed. The parties would still have to seek
an emergency stay from the Supreme Court, albeit on the timeline in Pro-
posal #4. When the three-judge district court is unanimous, the case can be
appealed to the Supreme Court’s discretionary docket. But a divided three-
judge panel that splits 2-1 will submit a “certificate of division,” which will
trigger the Supreme Court’s mandatory jurisdiction. Cases with a certificate
of division on the mandatory jurisdiction docket case will be set for oral ar-
gument at the next session and resolved on the emergency docket timeline.
(If this all sounds confusing, don’t worry, I include a flowchart below.) Pro-
posals #4 and #8 would regularize the process by which emergency docket
cases are litigated. There’s more.

Proposal #9 would give the inferior courts the power to control the
Supreme Court’s docket. The en banc circuit courts, as well as the state
courts of last resort, would be able to refer specific classes of cases to the
Supreme Court’s mandatory jurisdiction. First, these courts can submit a
“certificate of split,” in which a case presents an actual split of authority on
a question of federal law. As things stand now, petitioners routinely exagger-
ate the depth and width of circuit splits, as respondents routinely downplay
those splits. That puffery and anti-puffery would be a thing of the past. Now,
the courts could candidly determine which splits that the Supreme Court
should promptly settle. It is well known that the Court is granting fewer pe-
titions, and letting splits linger. I would invert that pyramid. Second, these
courts can submit a “certificate of importance,” for a case that presents an
exceedingly important, and unresolved question of federal law. These latter
certificates can be submitted in advance of any splits forming, but where
there is some novel and important issue that would benefit from prompt
Supreme Court review. Both types of certificates can be submitted at any
juncture—after the three-judge panel rules, before an en banc poll is taken,
after a case is argued before the en banc court, or after the en banc court
decides the case. This proposal, I think, would be very popular with lower-
court judges, but not with the nine Justices.

Proposal #10 will not be popular with the lower-court judges. At pre-
sent, federal judges can take senior status at any time after they reach the
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so-called “Rule of 80” date.**® Judges must be at least sixty-five years old,
and their years of service and age must total eighty.*** Judges have been
known to strategically time their taking of senior status, so their preferred
President can make the replacement.** Some judges have been known to
condition their taking senior status on a particular person replacing them.**'
Several judges have publicly withdrawn their taking of senior status when
the wrong replacement was selected.*** All of these backroom machinations
would cease with Proposal #10. As soon as a circuit judge reaches the “Rule
of 80” date, a new statutory judgeship is automatically created that the Pres-
ident can fill. At that same instant, the circuit judge remains on active status
but can no longer vote on the en banc court. These judges can still elect to
take senior status at any time, but they lose the primary benefit of holding
onto active status—participation in the en banc court. This approach would
allow the en banc courts to turn over more quickly and would regularize
circuit court appointments. I told you lower court judges would not like this
approach.

4.1. Proposal #6: Cases seeking a temporary restraining order can
be decided by a single district court judge but can only yield
relief to the named parties and are limited to no more than
seven days in duration.

Debates about universal preliminary injunctions are common enough.
But federal courts have also issued universal temporary restraining orders.
These short-term orders can force the federal government to provide relief
to unnamed parties and are issued with little notice and even less reasoning.
Proposal #6 would address this problem by limiting relief in TRO cases to
named parties and would only last seven days in duration.

38 28 U.S.C.§371

339 Id

340 See Xiao Wang, The Old Hand Problem, 107 MINN. L. REv. 971, 974 (2023).

31 See Nate Raymond, 4th Circuit Judge to Maintain Active Status, Eliminating Vacancy
for Biden, REUTERS (Nov. 24, 2021, 6:37 PM), https://perma.cc/2MY3-6SNN[herein-
after Raymond, 4th Circuit Judge to Maintain Active Status]; Nate Raymond, 9th Cir-
cuit Judge Urges Biden, Nevada Senators to Pick State AG’s Wife as Successor, REUTERS
(April 14, 2022, 12:48 PM), https://perma.cc/CY34-GBTH.

32 See, e.g., Raymond, 4th Circuit Judge to Maintain Active Status, supra note 341.



2024] Bilateral Judicial Reform 131

4.1.1. TRO v. PI

Federal Rule of Civil Procedure 65 recognizes two primary types of
expedited rulings.*® First, a temporary restraining order (TRO) can be issued
quickly and ex parte to prevent “immediate and irreparable injury, loss, or
damage.”** These rulings order a defendant to immediately do, or refrain
from doing, something. The duration of a TRO is generally time-limited to
fourteen days.** However, a TRO cannot be appealed as an interlocutory
order.>* Rather, the defendant could only seek emergency relief through the
extraordinary writ of mandamus.*¥’

The second type of expedited relief is a preliminary injunction (PI). A
Pl, like a TRO, orders a party to do, or refrain from doing, something.**
However, a PI cannot be issued ex parte, but must be issued “on notice to
the adverse party.”** While not quite as fast as a TRO, a PI “must be set for
hearing at the earliest possible time, taking precedence over all other matters
except hearings on older matters of the same character.”**® And a PI can last
for quite some time, even until a final judgment is entered months or even
years later.*®' The grant or denial of a PI is an interlocutory order that can be

33 See FED. R. CIv. P. 65.

344 FED.R. Cw.P. 65(b)(1)(A).

345 FED.R. Cwv.P. 65(b)(2).

346 28 U.S.C. § 1292(a); see also Bennett v. Medtronic, Inc., 285 E3d 801, 804 (9th Cir.
2002) (finding that a TRO is not generally appealable); Washington v. Trump, 847
E3d 1151, 1158 (9th Cir. 2017).

347 Inre Abbott, 954 E3d 772, 794 (5th Cir. 2020), vacated sub nom. Planned Parenthood
Ctr. for Choice v. Abbott, 141 S. Ct. 1261, 209 L. Ed. 2d 5 (2021) (“Given the surging
tide of COVID-19 cases and deaths, Petitioners have made this showing. In mill-run
cases, it might be a sufficient remedy to simply wait until the expiration of the TRO,
and then appeal an adverse preliminary injunction. See 28 U.S.C. § 1292(a)(1). In
other cases, a surety bond may ensure that a party wrongfully enjoined can be com-
pensated for any injury caused. See FED. R. Cwv. P. 65(c). Those methods would be
woefully inadequate here.”).

348 See FED. R. CIv. P 65(a).

349 FEp.R. Cwv.P. 65(a)(1).

350 FEp.R. Cwv. P. 65(b)(3).

#1 See Allied Mktg. Grp., Inc. v. CDL Mktg., Inc., 787 E2d 806, 815 (5th Cir. 1989).
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appealed.’ In some cases, failing to timely rule on a PI is treated as an
effective denial, which can also be appealed.®?

Most so-called “nationwide” injunctions are in fact non-party prelim-

inary injunctions.** These preliminary injunctions apply universally, in that
they apply beyond the named parties in the case.®® Under this practice, if a
single plaintiff successfully asserts a claim, the court will bar the federal or
state governments>° from enforcing the policy against everyone who might
be similarly situated to the plaintiff. It is possible to certify a class of plaintiffs
under ER.C.P 23, but these processes are time-consuming and are usually
not completed before the issuance of a preliminary injunction.*’

352

353

354

355

356

357

See 28 U.S.C. § 1292(a)—(c).

See Clarke v. Commodity Futures Trading Comm’n, 74 E4th 627, 635 (5th Cir. 2023)
(“[We] may review a district court’s order that, while not explicitly denying a prelim-
inary injunction, ‘nonetheless ha[s] the practical effect of doing so’ and might cause
irreparable harm absent immediate appeal.” (second alteration in original) (quoting
Carson v. Am. Brands, Inc., 450 U.S. 79, 83 (1981))).

Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599, 600 (2020) (Gorsuch, J., concur-
ring) (“The real problem here is the increasingly common practice of trial courts or-
dering relief that transcends the cases before them. Whether framed as injunctions of
“nationwide,” “universal,” or “cosmic” scope, these orders share the same basic flaw—
they direct how the defendant must act toward persons who are not parties to the
case. Equitable remedies, like remedies in general, are meant to redress the injuries
sustained by a particular plaintiff in a particular lawsuit. When a district court orders
the government not to enforce a rule against the plaintiffs in the case before it, the
court redresses the injury that gives rise to its jurisdiction in the first place. But when
a court goes further than that, ordering the government to take (or not take) some
action with respect to those who are strangers to the suit, it is hard to see how the
court could still be acting in the judicial role of resolving cases and controversies.
Injunctions like these thus raise serious questions about the scope of courts’ equitable
powers under Article II1.”).

See FED. R. CIv. P 65.

Yes, state courts issue universal injunctions as well. Josh Blackman, Ohio AG Asks State
Supreme Court to Bar Universal Injunction, VOLOKH CONSPIRACY (Apr. 22, 2024, 12:15
PM), https://perma.cc/6BGD-9XGE

See Labrador v. Poe, 144 S. Ct. 921, 927 (2024) (Gorsuch, J., concurring) (If they seek
relief for a larger group of persons, they must join those individuals to the suit or win
class certification. In universal-injunction practice, none of that is necessary. Just do a
little forum shopping for a willing judge and, at the outset of the case, you can win a
decree barring the enforcement of a duly enacted law against anyone.”); id. at 932
(Kavanaugh, J., concurring) (“Even if a district court enjoins a new federal statute or
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Rarer is the universal temporary restraining order. These orders,
which can be issued ex parte, apply broadly to virtually anyone the federal
government comes into contact with.*® And because they are issued as
TROs, rather than PIs, they are not subject to the normal appellate review,
but can be halted only by mandamus.* Federal district court judges have a
virtually unreviewable power to immediately alter the federal government’s
policies for two weeks. During the early days of the travel ban litigation,
several courts issued universal TROs.

4.1.2. The Airport Cases

On January 27, 2017, President Trump issued the first iteration of the
travel ban, which denied entry to aliens from certain nations.**® People who
were already in transit when the order went into effect were detained at
airports nationwide.*® About a day after the order was signed,*** a federal
judge in Brooklyn issued what was in affect a nationwide temporary restrain-
ing order, that ordered the government to release certain named plaintiffs
and unnamed others who were being detained under the executive order.**

state law only as to the particular plaintiffs, that injunction could still have widespread
effect. For example, the plaintiff might be a State, or the plaintiff might be an associ-
ation that has many members, or the plaintiffs might file a class action for classwide
injunctive relief under Rule 23(b) of the Federal Rules of Civil Procedure.”); FED. R.

Cwv. P 23.
38 See FEDR. CIv. P 65(d) (2).
359 Id

30 Exec. Order No. 13,769, 82 Fed. Reg. 8,977 (Jan. 27, 2017.

%1 Matt Stevens, First Travel Ban Order Left Officials Confused, Documents Show, N.Y.

Times (Oct. 2, 2017), https://perma.cc/3KL2-5BHB.

Nationwide Injunction (Stay, Really) Issued in Darweesh v. Trump, JOSH BLACKMAN (Jan.

28, 2017), https://perma.cc/JJT5-T46S.

33 Darweesh v. Trump, No. 1:17-CV-00480 (AMD), 2017 WL 388504, at *1 (E.D.N.Y. Jan.
28, 2017) (“WHEREFORE, IT IS HEREBY ORDERED that the respondents, their offic-
ers, agents, servants, employees, attorneys, and all members and persons acting in
concert or participation with them, from the date of this Order, are ENJOINED AND
RESTRAINED from, in any manner or by any means, removing individuals with refu-
gee applications approved by U.S. Citizenship and Immigration Services as part of the
U.S. Refugee Admissions Program, holders of valid immigrant and non-immigrant vi-
sas, and other individuals from Iraq, Syria, Iran, Sudan, Libya, Somalia, and Yemen
legally authorized to enter the United States. IT IS FURTHER ORDERED that to assure

362
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364

Indeed, the Brooklyn judge, following the ACLU’s request,” effectively
granted class-wide relief to a class that had not yet been ascertained, let
alone certified. At the time, I wrote, “Without certifying a class—even under
the 2nd Circuit’s habeas protocol-this order was ultra vires with respect to
individuals other than [the named plaintiffs] Darweesh and Alshawi. In
other words, absent a class-action certification, courts cannot grant relief to
unnamed and unknown parties.”® Other courts followed suit.**® I called
these orders the Airport Cases.*”

There was some authority suggesting that a court could issue class-
wide injunctive relief, even where a class was not yet certified.**® Other
courts have rejected this approach.*® One court limited this doctrine to a
permanent injunction, not to a preliminary injunction.*”° But I was skeptical
of the procedural mechanisms. It seemed highly problematic that a court

compliance with the Court's order, the Court directs service of this Order upon the

United States Marshal for the Eastern District of New York, and further directs the

United States Marshals Service to take those actions deemed necessary to enforce the

provisions and prohibitions set forth in this Order.”).

See Petitioner’s Emergency Motion for Stay of Removal, Darweesh v. Trump, No. 1:17-

CV-00480 (E.D.N.Y. Jan. 28, 2017).

Josh Blackman, Procedural Aspects of “The Airport Cases”, JOSH BLACKMAN (Jan. 29,

2017), https://perma.cc/394K-GJED.

36 See, e.g., Mohammed v. U.S., Case 2:17-cv-00786-AB-PLA (C.D. Cal. Jan. 31, 2017);

City & Cnty. of San Francisco v. Trump, No. 3:17-CV-00485-WHO (N.D. Cal. Jan. 31,

2017); Tootkaboni & Loughalam v. Trump, No. 17-CV-10154, 2017 WL 386550, at *1

(D. Mass. Jan. 29, 2017); John Doe 1 v. Trump, 2:17-126, C17-126 (W.D. Wa. Jan. 28,

2017); Aziz v. Trump, 1:17-cv-116 (E.D. Vir. Jan. 28, 2017).

The Procedural Aspects of “The Airport Cases”, supra note 365.

%8 See Lavan v. City of Los Angeles, 797 E Supp. 2d 1005, 1019 (C.D. Cal. 2011) (‘Alt-
hough this lawsuit is stylized as a class-action, the equivalent of class-wide relief may
still be appropriate despite the fact that a class has not yet been certified.”).

39 See, e.g., Zelotes v. Adams, 363 B.R. 660, 667 (D. Conn. 2007), rev'd sub nom. Adams
V. Zenas Zelotes, Esq., 606 E3d 34 (2d Cir. 2010) (“Injunctive relief generally should
be limited to apply only to named plaintiffs where no class has been certified.”).

370 Lee v. City of Columbus, No. 2:07-CV-1230, 2008 WL 2557255, at *4 (S.D. Ohio June
24, 2008) (“The posture of today’s decision is a preliminary injunction order and not
a final decision on the merits resulting in permanent injunctive relief as in Easyriders.
That latter case’s rationale is not applicable here to permit Best and Bowman to pursue
Division-wide relief; unlike in Easyriders, extending the benefit of any preliminary in-
junction so broadly is not necessary to afford the two moving plaintiffs the relief to
which they are entitled.”).

364

365

367
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could issue a universal TRO, even without any meaningful proceedings, that
protected people who were not parties to the litigation. Really, the order
applied to unknown travelers around the globe who could not even be iden-
tified! Judges do not have magic wands to erase an executive order—espe-
cially in less than twenty-four hours when it isn’t even clear who might be
subject to the order.*”!

4.1.3. Washington v. Trump

The next phase in the travel ban litigation began on January 30.*”
The Washington Attorney General sought a temporary restraining order to
halt the enforcement of the executive order globally.*” After an hour of oral
argument,** U.S. District Judge James L. Robart ruled from the bench that
the federal government must immediately cease enforcing the Executive Or-
der everywhere.*”* This order was a universal TRO.*”®

On February 4, the Department of Justice sought an emergency stay
from the Ninth Circuit.*”” The federal government argued that even though

371 See Jonathan E Mitchell, The Writ-of-Erasure Fallacy, 104 VA. L. REv. 933 (2018).

372 See Josh Blackman, The 9th Circuit’s Contrived Comedy of Errors in Washington v.
Trump, 95 TEx. L. REv. 221 (2017).

373 Motion for TRO, Washington v. Trump, No. 2:17-cv-00141-JLR (W.D. Wash. Jan. 30,
2017); Washington Seeks Nationwide Injunction of Immigration Order, Relying on Argu-
ment It Opposed U.S. v. Texas, JOSH BLACKMAN (Feb. 1, 2017), https://perma.cc/3B7G-
CL7P

374 GeekWire, Full Hearing: Washington State vs. Trump, YOUTUBE (Feb. 4, 2017),
https://perma.cc/4WSA-JYPK.

375 Washington v. Trump, No. C17-0141JLR, 2017 WL 462040, at *2 (W.D. Wash. Feb. 3,
2017) (“This TRO is granted on a nationwide basis and prohibits enforcement of Sec-
tions 3(c), 5(a), 5(b), 5(c), and 5(e) of the Executive Order (as described in the above
paragraph) at all United States borders and ports of entry pending further orders from
this court.”).

376 Id

37 Emergency Motion Under Circuit Rule 27-3 for Administrative Stay and Motion for
Stay Pending Appeal, Washington v. Trump, No. 17-35105 (9th Cir. Feb. 4, 2017); Josh
Blackman, Breaking: DOJ Filed Emergency Motion for Administrative Stay in Washing-
ton v. Trump, JOsH BLACKMAN (Feb. 5, 2017), https://perma.cc/5KUJ-DN65 [hereinaf-
ter DOJ Filed Emergency Motion]; Josh Blackman, DOJ Files Reply in Support of Emer-
gency Motion for Stay Pending Appeal, JOosH BLACKMAN (Feb. 6, 2017),
https://perma.cc/8XAB-HL49.
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the order was styled as a TRO, it was in effect an appealable PI.>”® The Wash-
ington AG countered that, “Defendants have pursued the wrong remedy by
seeking a stay in this court, rather than mandamus.””® The Ninth Circuit
agreed to construe the order as a P1.**° The panel observed, “We may none-
theless review an order styled as a TRO if it ‘possesses the qualities of a pre-
liminary injunction.”*®' The Trump Administration got lucky. Had the Ninth
Circuit agreed with Washington, the ruling would not even have been subject
to regular appellate review. Of course, the Ninth Circuit denied the stay,**
so the procedural victory was fleeting, but it was a close call.

4.1.4. Make TROs restrained again

Proposal #6 addresses the dynamics at issue in the travel ban litiga-
tion. As things stand now, ER.C.P 65(d) provides that a TRO “binds . . . the
parties [and] the parties’ officers, agents, servants, employees, and attor-
neys.”® But “binds” is far too nebulous, especially in the era of cosmic in-
junctions. Proposal #6 would have three elements.

First, TROs would be expressly limited to named parties. This pro-
posal would adopt, with modifications, language that appears in the SHOP
Act.*® This bill was introduced by Senator Mitch McConnell to eliminate

378

See DOJ Files Emergency Motion, supra note 377.

379 Qral Argument at 30:29, Washington v. Trump, 847 E3d 1151 (9th Cir. 2017) (No.
17-35105), https://perma.cc/8MA2-WDKX.

30 Washington v. Trump, 847 E3d 1151, 1158 (9th Cir. 2017) (“Although the district

court has recently scheduled briefing on the States’ motion for a preliminary injunc-

tion, it is apparent from the district court's scheduling order that the TRO will remain

in effect for longer than fourteen days. In light of the unusual circumstances of this

case, in which the Government has argued that emergency relief is necessary to sup-

port its efforts to prevent terrorism, we believe that this period is long enough that

the TRO should be considered to have the qualities of a reviewable preliminary in-

junction.”).

Id. (quoting Serv. Employees Int'l Union v. Nat'l Union of Healthcare Workers, 598

E3d 1061, 1067 (9th Cir. 2010)).

See Josh Blackman, Instant Analysis of Washington v. Trump, JOsH BLACKMAN (Feb. 09,

2017), https://perma.cc/22HS-V3M6.

%3 FEp.R. Cw.P. 65(d)(2).

34 See S. 4095, 118th Cong. (2024); Josh Blackman, McConnell and Schumer Offer Duel-

ing Approaches to Judicial Reform, VOLOKH CONSPIRACY (Apr. 10, 2024),

https://perma.cc/B6PY-A2S8.

381
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nationwide injunctions.*® The text for Proposal #6 would read, “Notwith-
standing any other provision of law, a district court may not issue any Tem-
porary Restraining Order unless such order is applicable only to the parties
to the case before the court.” Short and simple. And indeed, such limited relief
may be exactly what Article III equitable principles require.*® This revision
can be added to the Federal Rules of Civil Procedure, or to Title 28. Moreo-
ver, ER.C.P 23, and class action certifications, would not apply to a TRO
proceeding. The purpose of a temporary restraining order is to prevent ir-
reparable harm to named parties, not to change global policy in an instant.

Second, TROs against the federal or state governments would be lim-
ited to seven days, rather than fourteen days. Given that the relief is limited
to the named parties, the district court can move more quickly to a fully
briefed preliminary injunction hearing where necessary. And the shorter win-
dow would still allow appellate review. The travel ban litigation made it to
the Ninth Circuit in a few days.

Third, TROs against the federal or state governments would be ap-
pealable in the normal course, without the need to seek mandamus. This
proposal eliminates the need to fight over whether a universal TRO is actu-
ally a non-appealable TRO or an appealable PI. When the effect is universal,
the traditional factors (how long it lasts, whether the proceedings were ad-
versarial, etc.), are less important. There is too much of a risk in having a
circuit court determine whether a TRO is more akin to a PI. Had the Ninth
Circuit come out the other way, the court would have lacked appellate juris-
diction until a PI was entered two weeks later. A universal injunction against
the federal government, in particular, is extremely disruptive. It is hard to
change policies globally in an instant. It is even worse if federal courts issue
“dueling” injunctions.>®’

35 See sources cited supra note 384.

386 See Labrador v. Poe, 144 S. Ct. 921, 927 (2024) (Gorsuch, J., concurring) (“Retiring
the universal injunction may not be the answer to everything that ails us. But it will
lead federal courts to become a little truer to the historic limits of their office”); id. at
931 (Kavanaugh, J., concurring) (“As I see it, prohibiting nationwide or statewide in-
junctions may turn out to be the right rule as a matter of law regardless of its impact
on this Court's emergency docket.”).

Josh Blackman, Dueling Cosmic Injunctions, DACA and Departmentalism, LAWFARE (May
22, 2018), https://perma.cc/8E4P-DUDD.

387



138 Journal of Law & Civil Governance at Texas A&M [Vol. 1

Proposal #8 below automatically stays a preliminary injunction from
a three-judge district court. I would not automatically stay the TRO, since it
will be expressly limited to the named parties. It is easy enough for the gov-
ernment to do, or refrain from doing, something to a few individuals. The
insurmountable challenge arises when a global policy must be immediately
changed. And given that TROs are limited to only seven days, prompt appel-
late review is available if a district court judge abuses his or her discretion.

Proposal #7 below would assign cases seeking preliminary injunc-
tions to a three-judge district court. But here, I do not propose requiring
TROs to be adjudicated by a three-judge panel. These issues are too fast-
moving to assemble the three members of the court in a time crunch. Some-
times, same day relief is needed—even if ex parte. A single judge can move
with dispatch. As Hamilton explained in Federalist No. 70, the “ingredients
which constitute energy in the Executive are, first, unity...”**® For prelimi-
nary injunctions that will last for significantly longer, a three-judge panel is
better suited. Now onto Proposal #7.

4.2. Proposal #7: Cases seeking a preliminary injunction or
equivalent relief against the federal government or a state
government are referred to the en banc court, which appoints
a randomly-drawn three-judge panel with two circuit court
judges and one district court judge.

In recent years, litigation has followed a predictable model. Plaintiffs
challenge a federal or state law in a favorable forum and obtain a universal
preliminary injunction. There is then a race to the court of appeals to obtain
an emergency stay. There may even be an attempt to ask the en banc court
to rule on the emergency motion. Then, the non-prevailing party races to the
Supreme Court to seek more emergency relief. What happens at the high
court is a crapshoot. This pattern has played out over and over again and
has caused far too many frantic trips to the Supreme Court.

Proposal #7 would mitigate this problem. Litigants who seek prelim-
inary injunctive relief against a federal or state law would proceed to a three-
judge district court with two circuit judges and one district court judge. This

38 THE FEDERALIST NO. 70, (Alexander Hamilton) (Jacob E. Cooke ed., 1961).
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proposal would also reply to equivalent injunctive relief sought under the
Administrative Procedure Act. The panel would be randomly appointed by
the circuit court, rather than by the chief judge. There would be a prompt
ruling on the question of law, and whether a preliminary injunction should
issue. But not every ruling from this court would be appealable to the Su-
preme Court’s mandatory jurisdiction. (More on the appeal with Proposal
#8.) Finally, this proposal would not consolidate cases brought in different
circuits before a single three-judge panel in a single court.

4.2.1. How three-judge district courts work

During parts of the twentieth century, constitutional challenges to
federal and state laws were heard by three-judge district courts, which gen-
erally included two district court judges and one circuit court judge.*® And
decisions from those three-judge panels were appealed directly to the Su-
preme Court’s mandatory jurisdiction, bypassing the courts of appeals.’ In
modern times, as discussed above, these three judge panels are quite rare.*"

28 U.S.C. § 2284(b) provides the procedure for establishing these
courts.* First, Congress has designated certain types of cases as eligible for
a three-judge district court.*”® Second, after such a case is filed, the plaintiff
can request the appointment of a three-judge district court.*** Third, “unless
[the district court judge] determines that three judges are not required, [the
district court judge shall] immediately notify the chief judge of the circuit.”**®
Fourth, the chief judge designates two other judges, usually one other district
judge and one circuit judge.**® That troika will serve as the three-judge dis-
trict court. Fifth, a single judge “may conduct all proceedings,” including
granting a TRO to prevent “specified irreparable damage.”*” The TRO would

39 See Michael E. Solimine & James L. Walker, Three-Judge District Court: Federalism and
Civil Rights, 1954-76, 72 CASE W. RES. L. REv. 909, 912 (2022).

390 Id

¥1 Seeid. at 924-25.

2 28 U.S.C. § 2284(b).

393 Id. at § 2284(a).

34 Seeid. at § 2284(b)(1).

395 Id

396 Id

7 Id. at § 2284(b)(3).
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remain in effect until the three-judge court can resolve an application for a
preliminary injunction. “Any action of a single judge may be reviewed by the
full court at any time before final judgment.”**® But only the three-judge
court can conduct the trial.

Proposal #7 would change this process in four important regards.
First, plaintiffs seeking injunctive relief against the federal and state govern-
ments could request a three-judge panel. Cases that merely seek summary
judgment, or some other non-injunctive relief, could be decided in the nor-
mal course by a single district court judge. Second, the three-judge panels
would have two circuit judges and one district judge. In modern practice,
these cases are primarily pre-enforcement challenges and are often decided
without much of a record on an expedited basis.’® Questions of law will
predominate over questions of fact. And third, the three-judge panel would
be appointed randomly by the en banc court, and not unilaterally by the
circuit chief judge. There is no reason why one person should have such
unilateral authority in cases of such significance. Fourth, however, decisions
by these three-judge district courts would not always be appealed to the Su-
preme Court’s mandatory jurisdiction—Proposal #8 addresses this final
point.

4.2.2. Cases seeking preliminary injunctive relief against the
federal and state governments must be heard by
three-judge panels

Under the prior regime, constitutional challenges to federal and state
laws could be heard by three-judge district courts.*® Proposal #7 would not
require three-judge district courts in all of these cases. Rather, the three-
judge district courts would only be required for a particular proceeding:

398 Id

39 See e.g., Labrador v. Poe, 144 S. Ct. 921, 928 (2024) (Kavanaugh, J., concurring).

400 See, Williamson v. Lee Optical of Okla. Inc., 348 U.S. 483, 484-85 (1955) (“This suit
was instituted in the District Court to have an Oklahoma law . . . declared unconstitu-
tional and to enjoin state officials from enforcing it, 28 U.S.C. §§ 2201, 2202, 2281,
for the reason that it allegedly violated various provisions of the Federal Constitution.
The matter was heard by a District Court of three judges, as required by 28 U.S.C. §
2281. That court held certain provisions of the law unconstitutional. 120 E Supp. 128.
The case is here by appeal, 28 U.S.C. § 1253.”).
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where the case seeks preliminary injunctive relief against the federal govern-
ment or a state government. Cases that will orderly proceed to summary
judgment and a trial can continue to be litigated through the normal process,
with a single district court judge and an appeal to the circuit court. And un-
der Proposal #6 above, motions for temporary restraining orders can still be
decided by a single district court judge—though those rulings are limited to
the named parties for only seven days. But where preliminary injunctive re-
lief is sought, a three-judge district court would be established.

Under Proposal #7, most of the cases would be constitutional chal-
lenges—that is, a federal or state law violates the federal constitution. But
this process would also apply to challenges brought under APA Section 706,
asserting that some federal policy is “arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.”*** The bulk of cases seek-
ing nationwide injunctions against the federal government are actually APA
cases, rather than constitutional challenges.*”

These fast-moving cases are destined for a higher court. Bringing in a
three-judge panel at the outset, and potentially bypassing the court of ap-
peals and en banc process, would serve to provide an expeditious resolution.
And, if the circumstances are right, a mandatory appeal to the Supreme
Court will lie.

4.2.3. Two circuit judges and one district judge

Traditionally, three-judge district courts included two district court
judges and one circuit judge.*® I propose switching up the ratio. There would
still be one district court judge—the same district court judge to whom the
case was originally assigned. And venue would continue in the forum the
plaintiffs chose. TBD whether proceedings can be held over Zoom to cut
down on travel time for circuit judges in distant locations.

1 5 U.S.C. § 706(2)(A).

402 See Labrador, 144 S. Ct. at 931-32 (2024) (Kavanaugh, J., concurring) (“That said, a
rule prohibiting nationwide or statewide injunctions would not eliminate the need for
this Court to assess the merits of some emergency applications involving new laws.
For one, there is ongoing debate about whether any such rule would apply to Admin-
istrative Procedure Act cases involving new federal regulations, given the text of the
APA.”).

403 See Solimine & Walker, supra note 389, at 912.
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Rounding out the panel would be two active members of the en banc
court. With preliminary injunctions, the questions of law predominate over
questions of fact. Generally, these facial pre-enforcement challenges lack any
extensive factual records. Circuit judges are well equipped to apply prece-
dent to pure questions of law. And the judges must be in active status. Senior
circuit judges, who often have reduced course loads, and other priorities,
would not be tapped for these urgent matters.

Critically, the two circuit judges should be randomly drawn from the
en banc court. I have yet to figure out how courts perform “random” draws.
Random does not necessarily mean random.*”* Perhaps an old-school wheel-
of-fortune could work well. For reasons I discuss below, it is problematic to
give the chief judge so much discretion to appoint members of these courts.
Given that two judges can sway the outcome of any opinion, these members
should be chosen randomly.

The draw should happen as soon as the three-judge court is consti-
tuted. And this case must take priority over all other matters. Language sim-
ilar to ER.C.P 65(b) should be adopted: the proceedings “must be set for
hearing at the earliest possible time, taking precedence over all other matters
except hearings on older matters of the same character.”® Thus, there would
be no need to accommodate around schedules or other particularities. Other
dates can shift when a preliminary injunction is on the docket.

It may also be prudent that when a state law is challenged, the two
circuit judges should be drawn from that particular state. In theory, at least,
federal judges from a given state are likely more familiar with the laws of
that state. Then again, this proposal will have some practical difficulties for
states with only one circuit court judge. For example, the First Circuit has six
active judgeships, and only one from Maine and Rhode Island,

404

See Marin K. Levy & Adam S. Chilton, Challenging the Randomness of Panel Assignment
in the Federal Courts of Appeals, CORNELL L. REv. 1, 50-51 (2015).
405 See Fed. R. Civ. P 65(b)(3).
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respectively.*®® Ditto for the Ninth Circuit, in which there is only one circuit
judge from Idaho, Montana, Alaska.*” Similar examples exist elsewhere.**®

I recognize that selecting two circuit judges to work on a fast-moving
preliminary injunction matter on short notice may create complexities. These
judges already have full dockets and have monthly sittings in the court of
appeals. Judges, like everyone else, have other personal commitments that
make fast-moving cases hard to manage. I am somewhat sympathetic to con-
cerns about scheduling—to an extent. District court judges are on call 24x7,
while circuit judges live a far more cloistered existence. When an urgent case
comes to a federal district court, it must be decided as soon as possible. By
contrast, most circuit court decisions can be resolved at a leisurely pace. Cir-
cuit judges at designated times do serve on “emergency motion” or “capital”
panels, where they are expected to rule promptly on exigent cases.* But
when circuit judges are not on call, they can largely control their own sched-
ule, other than sittings which are set a year in advance. This proposal would
help spread the workload across the levels of the federal judiciary to reach a
prompt, and more efficacious ruling, on a pressing matter.

In any event, this proposal would only apply to active judges. Circuit
judges who do not wish to undertake these duties, and are eligible, can take
senior status. Even more so than with Supreme Court Justices, lower court
judges have life tenure, rather than a life sentence. If judges took senior sta-
tus earlier in their careers, rather than holding out to maintain a seat on the
en banc court, there would be more judges on the court to further spread
the work.

The alternative, and the present practice, is not ideal. As a practical
matter, virtually every preliminary injunction issued or denied against the
federal or state governments is appealed urgently to the courts of appeals—

406

See William J. Kayatta, Jr., U.S. CT. OF APP. FOR THE FIRST CIR,, https://perma.cc/9F52-
9LML; O. Rogeriee Thompson, U.S. CT. OF ApPP. FOR THE FIRST CIR.,
https://perma.cc/BJ47-DZ2V.

%7 The Judges of This Court in Order of Seniority, U.S. CTS. FOR THE NINTH CIR. (2023),
https://perma.cc/7MFE-N8LR.

See, e.g., Active and Senior Judges, U.S. CT. OF App. FOR THE EIGHTH CIR.,
https://perma.cc/GWAS8-KTH6 (showing there is one active judge from North Dakota
and one active judge from South Dakota).

49 See Rules and Internal Operating Procedures, FIFTH CIR. 2 (Oct. 2024),
https://perma.cc/S6GJ-G369.
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usually in the context of an emergency stay or an administrative stay. (Justice
Barrett recently criticized the length of administrative stays.*'®) Circuit
judges are already hustling to decide these issues quickly. The issue will get
to the court of appeals soon enough. My proposal cuts to the chase and al-
lows the circuit court to have a say in the matter at a much earlier juncture.

4.2.4. Decisions from these three-judge district courts will
not necessarily be appealed to the Supreme Court’s
mandatory jurisdiction

Under the traditional rule, any decision from a three-judge panel was
appealed to the Supreme Court’s mandatory jurisdiction.*”' The Supreme
Court, in turn, would not take all of those cases seriously. Rather, the Court
would summarily affirm cases without the benefit of oral argument.** Under
my proposal, the Supreme Court’s mandatory jurisdiction would not be in-
voked in all appeals from three-judge panels. Proposal #8 below will explain
when the appeal is mandatory and when it is discretionary.*"

4.2.5. Neutrally address allegations of judge shopping

Many critics, and even some federal judges, argue that seeking uni-
versal injunctions in single-judge divisions is problematic.*** Other judges

410 United States v. Texas, 144 S. Ct. 797, 799 (2024) (“So far as I know, this Court has
never reviewed the decision of a court of appeals to enter—or not enter—an admin-
istrative stay. I would not get into the business. When entered, an administrative stay
is supposed to be a short-lived prelude to the main event: a ruling on the motion for
a stay pending appeal. I think it unwise to invite emergency litigation in this Court
about whether a court of appeals abused its discretion at this preliminary step—for
example, by misjudging whether an administrative stay is the best way to minimize
harm while the court deliberates.”). See also Blackman, The Sequel to Doe v. Mills,
supra note 260; Josh Blackman, Justice Barrett’s Concurrence in McCraw Will Increase
the Number of Emergency Appeals on the Shadow Docket, VOLOKH CONSPIRACY (Mar. 20,
2024, 10:57 AM), https://perma.cc/RYL9-G297.

1 Solimine & Walker, supra note 389, at 912.

2 See cases cited supra note 320.

3 See infra Section 4.3.

#4 Josh Blackman, Judge James C. Ho’s Remarks to the Midland County Bar Association,
VOLOKH CONSPIRACY (Apr. 15, 2024), https://perma.cc/9T9M-BX7N.
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disagree that this is even a problem.*"* Regardless of where you come down
on this debate, Proposal #7 would make it impossible for a judge in a single-
judge division to unilaterally issue a universal injunction. Two of the mem-
bers of the panel are randomly drawn. And it would take the votes of 2/3
members of the panel to issue such injunctive relief. (Here I presume that a
universal injunction is consistent with a federal court’s equitable powers—a
presumption that the Supreme Court should address sooner rather than
later.*®) And that ruling may automatically be stayed (per Proposal #8) to
facilitate an orderly review. This proposal is a neutral way to address alleged
judge-shopping without unilaterally punishing certain districts or curtailing
injunctive relief that has not yet been foreclosed by the Supreme Court.*”

4.2.6. Reduce the power of the chief judge of the circuit to
appoint three-judge district courts

Chief judges of the circuit courts of appeal wield substantial authority.
They can oversee the administration of their circuits,*'® appoint three-judge
district courts,*® oversee the assignment of panels,**° exercise control over

5 See id.

46 See supra Section 4.1.1.

47 See Josh Blackman, A Numbers Game: Who Would the Judicial Conference’s New Policy
Help and Who Would It Hurt, VOLOKH CONSPIRACY (Mar. 16, 2024),
https://perma.cc/6BEK-NHT2; Blackman, supra note 384.

48 See 28 U.S.C. § 332(a)(1).

9 28 U.S.C. § 2284(b).

420 See Adam S. Chilton & Marin K. Levy, Challenging the Randomness of Panel Assignment
in the Federal Courts of Appeals, 101 CORNELL L. REv. 1, 5 (2015) (“First, we have ex-
amined deviations from strict randomness in panel composition to report a statistical
phenomenon, not to suggest any improper motive by the chief judges, circuit execu-
tives, or clerks of court who perform the immensely challenging task of creating a
court calendar for sometimes as many as dozens of judges, often six months or a year
in advance.”).
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421 422

en banc polls,*" preside at en banc oral arguments,** impose emergency
measures,*” and serve on the Judicial Conference of the United States.**
But chief judges are not appointed based on their capability, reputation, or
wisdom. Rather they serve solely because they have the most seniority but
are not too senior. Like Goldilocks’s porridge, they are just right! To be ap-
pointed, a judge must have the most seniority on the court, but still be under
the age of sixty-five.*® The expected term is seven years, but a chief judge
will age out at seventy.**® On the United States Supreme Court and on many
state supreme courts, the executive selects the judge who will be chief.*”
And on some state supreme courts, the members themselves select their own

421 See Grutter v. Bollinger, 288 E3d 732, 810-14 (6th Cir. 2002) (Boggs, J., dissenting),
aff’d, 539 U.S. 306 (2003) (including procedural appendix); see also Tracey E. George
& Albert H. Yoon, Chief Judges: The Limits of Attitudinal Theory and Possible Paradox
of Managerial Judging, 61 VAND. L. REv. 1 (2008) (‘Judge Danny Boggs included with
his dissenting opinion a five-page procedural appendix detailing intracourt machina-
tions and accusing the Chief Judge [Martin] of manipulating procedures to affect the
outcome. Boggs alleged that Martin violated circuit rules by assigning himself, rather
than a randomly selected judge, to the three-judge panel. This assertion alone does
not seem very significant—the case was decided, after all, by the en banc court.
Boggs’s more pointed accusation was that Martin engineered the en banc voting pro-
cess to ensure a court balanced in favor of the law school. When the white student
petitioned for an en banc hearing, eleven active judges sat on the Sixth Circuit; two
of those judges had expressed their intent to take senior status. Martin circulated the
petition after both judges had taken senior status, making them ineligible to partici-
pate. Judge Alice Batchelder responded by writing an internal memo to her colleagues
contending that Martin delayed the vote on the white student’s request for a hearing
en banc until judges opposed to affirmative action took senior status.”). I proudly
clerked for Judge Boggs in 2011-12.

42 28 U.S.C. § 45(b).

43 See, e.g., General Order No. 51, Supplemental Requirements to Enter Court Facilities
(11th Cir. 2021), https://perma.cc/HN5M-VKTY.

4 28 U.S.C. § 331.

425 28 U.S.C. § 45(a)(1) (“The chief judge of the circuit shall be the circuit judge in reg-
ular active service who is senior in commission of those judges who—(A) are sixty-
four years of age or under; (B) have served for one year or more as a circuit judge;
and (C) have not served previously as chief judge.”).

426 28 U.S.C. § 45(a)(3)(A), (C).

427 U.S. CoNnsT. art. II, § 2; How State Supreme Court Justices Are Selected, DEMOCRACY
DockeT (Mar. 21, 2023), https://perma.cc/7RT2-FUAX.
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presiding officer—a gesture of respect and admiration.*® But on the federal
courts, selecting the chief circuit judge is not a meritocracy, but a gerontoc-
racy.

There is a bigger problem with consolidating this power in a position
based on age and seniority. As presently constituted, the line for circuit
judges on the courts of appeals can lean in one direction or the other for a
very long time. It is problematic for judges of a similar judicial philosophy to
have a monopoly over appointing three-judge panels for decades. But that is
exactly what we have. By my rough count, on the Fifth and Sixth Circuits,
there will likely be a string of Republican-appointed chief judges through the
late 2040s. The next Democratic-appointed chief judge of these circuits may
not have even graduated from law school yet. And given how judicial nomi-
nees keep getting younger and younger, this chief judge may not even be
born yet—which might create Rule against Perpetuities problems. Mean-
while, on the Ninth Circuit, there will likely be a string of Democratic-ap-
pointed chief judges until the early 2040s. The D.C. Circuit, with some bal-
ance, will likely see Democratic-appointed chief judges through the early
2030s, Republican-appointed chief judges through the late 2040s, followed
by a recent nominee who will probably be the Democratic-appointed chief
judge in the 2050s.

These estimates are rough. I assume that chief judges will step down
when they turn seventy, or when they complete seven years of service,
whichever comes first. But judges do retain the ability to step down as chief
early in order to rejigger the timeline. Indeed, a chief judge may even choose
his successor, or his successor’s successor in this fashion.** Also, judges who

428 E.g., WIs. CONST. art. VII § 4(2) (“The chief justice of the supreme court shall be elected
for a term of 2 years by a majority of the justices then serving on the court.”); UTAH
CODE ANN. § 78A-3-101(3)(a) (“The justices of the Supreme Court shall elect a chief
justice from among the members of the court by a majority vote of all justices.”).

George & Yoon, supra note 421, at 37 (“A chief judge will be more likely to step down
early if her replacement has the same ideology or policy preferences. A rational judge
will take the course of action likely to increase the probability that the court will follow
her policy preferences. If the chief does not serve her entire term, she should leave
voluntarily only if the person who will take over her seat holds the same or similar
policy views.”). Judge Boggs stepped down as Chief Judge one year early, on August
14, 2009, the day Judge Alice Batchelder turned sixty-five. See Batchelder, Alice Moore,
FED. JuD. CTR., https://perma.cc/2CNH-ZCCE; Boggs, Danny Julian, FED. JuD. CTR.,

429
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retire, die, abdicate from the chiefdom, or are elevated to the Supreme
Court, will throw off my math. This risk is particularly acute in the Fifth
Circuit, which has several SCOTUS short-listers. So please take these calcu-
lations with a mountain of salt.

This is not one of my primary proposals, but it would make sense to
eliminate this gerontocracy, in which a person can never become chief be-
cause he is on the wrong side of sixty-five. I would favor a meritocracy: allow
active members of the en banc court to vote for their chief every five years.
Judges would also lose the incentive to time their stepping down to help
select their successor. This approach seems far more fair and would reward
competence over youthfulness.

4.2.7. Cases would not be consolidated to a single court

I raise one possibility, but do not favor it: consolidating all challenges
into a single three-judge panel. The model here would be a bill that (thank-
fully) never passed. The 1993 Health Security Act—better known as Hil-
laryCare—included a specific section for “facial constitutional challenges.”**
Section 5241 provided that “[t]he United States District Court for the District
of Columbia shall have original and exclusive jurisdiction of any civil action
brought to invalidate this Act or a provision of this Act on the ground of its
being repugnant to the Constitution of the United States on its face and for

https://perma.cc/PZP7-JSZD. Doing so allowed Batchelder to be eligible to serve a
term as Chief Judge. Had Boggs served his full seven-year term, Judge Karen Nelson
Moore would have become the Chief Judge. But by the time Batchelder finished her
term in August 2014, Moore had aged out. See Josh Blackman, From Being One L to
Teaching One L, in BEYOND ONE L, 165, 178 (Carolina Academic Press, 2019),
https://perma.cc/T766-E54P (“I called Judge Boggs’s chambers on Wednesday morn-
ing at 9:00 a.m. Surprised, the judge got on the phone. He told me, in no uncertain
terms, that he had three clerkship spots open (he had previously had four, but recently
[and early] concluded his term as Chief Judge). He had filled the first two spots, but
the third was open. The person to whom he made the offer had not yet accepted. . . .
Finally, it was 5:00. I called chambers. Judge Boggs told me that the person accepted
the position. Judge Boggs strongly encouraged me to apply again next year (that
would be my third time applying to him). I told him I would. I was devastated, but
not lost.”).
430 Health Security Act, H.R. 3600, 103d Cong. § 5241 (1st Sess. 1993).
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every purpose.”®! Specifically, the action would be “be heard and deter-
mined by a district court of three judges in accordance.”**

Most relevant here, if several “actions . . . involving a common ques-
tion of law or fact are pending before a district court, the court shall order
all the actions consolidated.”** In other words, the same-three judge panel
would hear all facial constitutional challenges to the bill. After that court
rules, “an appeal may be taken directly to the Supreme Court of the United
States from any final judgment, decree, or order in which the district court
(1) holds this Act or any provision of this Act invalid; and (2) makes a de-
termination that its holding will materially undermine the application of the
Act as whole.””* The focus here is on “final” judgments. The bill prohibits
temporary relief: “In any action described in this subsection, the district
court may not grant any temporary order or preliminary injunction restrain-
ing the enforcement, operation, or execution of this Act or any provision of
this Act.”** But the parties could “petition the Supreme Court for review of
any holding of a district court by writ of certiorari at any time before the
rendition of judgment in a court of appeals.”**®

When the Affordable Care Act was being debated, Congress chose not
to include a similar provision. As a result, constitutional challenges to the
law were filed throughout the country.*” After the Eleventh Circuit declared
the individual mandate unconstitutional, thus creating a circuit split,”® Su-
preme Court review became essential. But had the case been channeled to
the D.C. Circuit, the issue would have percolated to the Supreme Court much
more rapidly.

Congress has used this, and similar approaches, in a few other laws.
For the bill which would force the divestiture of TikTok, Congress channeled

Bl Id. at § 5241(a).

$2 Id. at § 5241(c).

433 Id. at § 5241(d).

B4 Id. at § 5241(e).

5 Id. at § 5241(a).

46 Id. at § 5241(f).

437 JosH BLACKMAN, UNPRECEDENTED: THE CONSTITUTIONAL CHALLENGE TO OBAMACARE 79
(2013).

438 See Florida v. U.S. Dep’t of Health & Hum. Servs., 648 E3d 1235, 1328 (11th Cir.
2011).
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all challenges to the D.C. Circuit.** Likewise, the 2005 Detainee Treatment
Act directed all challenges to the D.C. Circuit.**

I would not favor consolidation. As a matter of real-politick, channel-
ing cases to the D.C. Circuit, as it is presently constituted, and will be con-
stituted for several decades, invariably favors the left-side of the aisle.* For
bilateral judicial reform, this proposal is a non-starter. (Curiously, however,
when HillaryCare was drafted, the D.C. Circuit—stocked with Reagan and
Bush appointees—Ileaned to the right.) Second, I think it sends a negative
signal for Congress to privilege one court over all others. The D.C. Circuit
may be viewed as the second highest court in the land,* but it is an inferior
court, just like all others. Finally, plaintiffs are the masters of their complaint
and should be able to litigate close to home.

4.3. Proposal #8: Injunctions of statutes from three-judge district
courts are automatically stayed, and if the panel submits a
“certificate of division,” the case is appealed to the Supreme
Court’s mandatory jurisdiction, with oral argument and
decision based on emergency docket timeline.

Proposal #8 would streamline appeals from three-judge district
courts to the Supreme Court’s emergency docket. To be precise, this proposal
would clarify when and how stays of injunctions should be entered. As a
threshold matter, with a pre-enforcement challenge, the three-judge panel
must grant or deny the preliminary injunction at least sixty days before

9 Protecting Americans from Foreign Adversary Controlled Applications Act, H.R. 7521,

118th Cong. § 3(a) (2024); see also Allison Frankel, No Judge Shopping for TikTok,
REUTERS (May 8, 2024, 3:30 PM), https://perma.cc/V6EM-9BUH.

40 Detainee Treatment Act of 2005, Pub. L. No. 109-148, 119 Stat. 2739, § 1005 (“(A)
In general.—Subject to subparagraphs (B), (C), and (D), the United States Court of
Appeals for the District of Columbia Circuit shall have exclusive jurisdiction to deter-
mine the validity of any final decision of a Combatant Status Review Tribunal that an
alien is properly detained as an enemy combatant.”).

41 See Josh Blackman, The D.C. Circuit Will Tilt Even Further to the Left, VOLOKH CONSPIR-

AcY (Feb. 11, 2021, 11:06 PM), https://perma.cc/NX4K-TTES.

Aaron Nielson, D.C. Circuit Review—Reviewed: The Second Most Important Court?, YALE

J. ON REGUL. (Sept. 4, 2015), https://perma.cc/MQ9J-YRWE.
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policy goes into effect. This timeline would ensure there is ample time for
Supreme Court review before any potential harms become irreparable.

Under Proposal #8, it matters whether the three-judge panel is unan-
imous, or if it submits a “certificate of division.” If the preliminary injunction
is denied, and the panel is unanimous, the case would proceed to the emer-
gency docket on the conventional, discretionary timeline, followed by the
conventional certiorari process. If the preliminary injunction is denied, and
the panel is divided, the case would proceed to the emergency docket on the
conventional, discretionary timeline, but the case would be added to the Su-
preme Court’s mandatory jurisdiction.

However, if the panel issues a preliminary injunction, the rules would
be more complex. And these rules would turn on a democracy-focused con-
ception of the status quo. Proposal #8 bifurcates challenges to democrati-
cally-enacted statutes and unliteral executive actions. The former enjoy a
presumption of democracy, such that the status quo is defined as the period
after the statute goes into effect. The latter lacks a presumption of democ-
racy, and the status quo is defined as the period before the executive action
goes into effect. This bifurcation divides how stays are treated. Preliminary
injunctions against statutes should be automatically stayed. Preliminary in-
junctions against executive actions should not be automatically stayed, but
the three-judge district court should sua sponte decide whether to grant the
stay. And if the district court denies the stay, then the Supreme Court would
have to resolve a stay application on a two week clock.

In short, if the three-judge panel issues an injunction of a statute, the
injunction is automatically stayed. If the three-judge panel issues an injunc-
tion of an executive action, the injunction is not automatically stayed, and
the Supreme Court would have to rule in two weeks on whether to grant the
stay. In either of these two cases, if the panel is divided, the case is added to
the Supreme Court’s mandatory jurisdiction, with oral argument to be sched-
uled at the next sitting. But if the panel was unanimous, the case will be
subject to the traditional certiorari process. If a preliminary injunction is de-
nied, the non-prevailing party can seek an injunction on the Supreme Court’s
conventional emergency docket. But even with a denial of a preliminary in-
junction, if the panel is divided, the case would be added to the Supreme
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Court’s mandatory jurisdiction, with oral argument scheduled at the next
sitting. A flowchart appears infra in Section 4.3.8 to illustrate this process.**

4.3.1. What is the status quo?

In (one of many cases called) United States v. Texas, Justice Barrett
observed that the status quo is a “tricky metric, because there is no settled
way of defining ‘the status quo.”** In Labrador v. Poe, Justice Kavanaugh
expanded on this issue.** He wrote, “There is no good blanket answer to the
question of what the status quo is.”**® He observed, “Each conception of the
status quo is defensible, but there is no sound or principled reason to pick
one over another as a rule to apply in all cases involving new laws.”* Worse
still, Kavanaugh wrote, maintaining the status quo could “lead to very trou-
bling results.”** If the status quo is defined as the status before the law was
enacted, “some plainly constitutional and democratically enacted laws
would effectively be blocked for several years pending the final decision on
the merits.”** If the status quo is defined as the status after the law was
enacted, an unconstitutional law “would nonetheless remain in effect and be
enforced against individuals and businesses for several years.”*° This ap-
proach is “inequitable and scattershot.”*"

I agree with Justices Kavanaugh and Barrett that defining the status
quo is tricky. But I think there is one insight that informs Proposal #8. Justice
Kavanaugh is exactly right that it is problematic to block “plainly constitu-
tional and democratically enacted laws.”** The key word there is “laws.” In
the federal context, laws pass through the crucible of bicameralism and pre-
sentment. Moreover, statutes were publicly debated and deliberated for ex-
tensive periods, where members of the legislative and executive branch, as

3 See infra Section 4.3.8.

#4144 S. Ct. 797, 799 n.2 (2024).

45 See generally Labrador v. Poe, 144 S. Ct. 921 (2024).
#6  Id. at 930 (Kavanaugh, J., concurring).

447 Id

448 Id

9 Id. at 930-31.

40 Id. at 931.

451 Id

42 Id. at 930 (emphasis added).
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well as the public, had an opportunity to assess the bill. That process entitles
laws to a presumption of democracy, if not a presumption of constitutional-
ity. The same can be said of state laws that go through the legislative process.
Presentment and bicameralism (unicameralism in Nebraska) are the norm
for state laws. Such measures should be entitled to the same presumption of
democracy, if not a presumption of constitutionality. Ditto for state constitu-
tional amendments and referenda, which have a much stronger degree of
democratic accountability than a mere statute.

Statutes must be distinguished from executive actions. I would define
this category broadly to include executive actions, executive memoranda,
subregulatory guidance, administrative utterances, and any other diktat that
can be issued without the benefit of public notice, comment, or input. They
are simply announced on high from Olympus. Regulations that go through
the formal notice-and-comment process at least have some measure of dem-
ocratic accountability. If nothing else, these rules have orderly implementa-
tion schedules and are more susceptible to pre-enforcement challenges. By
contrast, executive actions that go into effect immediately, or at least very
soon, require breakneck speed litigation that is difficult to unwind. And these
actions are usually challenged under APA Section 706.*°

What about executive actions issued by governors and state executive
branches? The states have very different separation of powers structures.
Moreover, some states may permit broader delegations of power to execu-
tives than does the federal system.”* And some states have in fact empow-
ered the governor to effectively legislate by decree during emergencies. Such
authority was employed during the pandemic to shutter houses of worship,
restrict access to abortion, ban purchasing of firearms, and impose vaccine
mandates.** And states lack a unitary executive, as heads of various agencies
are elected directly by the people. Though the line is not clear, I would be
inclined to treat actions signed by a governor, or other state executive

43 See 5U.S.C. § 706.

#4  See Douglas H. Ginsburg & Steven Menashi, Our Illiberal Administrative Law, 10 N.Y.U.
J.L. & LIBERTY 475, 492-93 (2016); JEFFREY S. SUTTON, 51 IMPERFECT SOLUTIONS 177
n.15 (2018).

45 Josh Blackman, The “Essential” Second Amendment, 26 TEX. REv. L. & PoL. 159,
163-200 (2022); Josh Blackman, The “Essential” Free Exercise Clause, 44 HARv. J.L. &
PuB. PoL’y 637, 637-644 (2021) (discussing lockdown measures and restricted con-
stitutional rights).
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official, in the same fashion I would treat an order signed by the President
or a cabinet secretary. Though I admit, my thoughts here are tentative.

4.3.2. How to maintain the status quo?

This dichotomy between democratically-enacted laws and unilater-
ally-acted actions should inform the determination of the status quo. The
injunction of a democratically-enacted statute should be automatically
stayed pending Supreme Court review. By contrast, when a unilateral action
is taken by the federal government or a state government, it lacks that dem-
ocratic imprimatur. An injunction of those policies should not be automati-
cally stayed. The Supreme Court, of course, could choose to stay that injunc-
tion with five votes, but that would have to be done on a case-by-case basis.

We can use a few examples to illustrate how these dynamics would
play out. First, following United States v. Windsor, many federal district
courts enjoined state marriage laws as a violation of the Fourteenth Amend-
ment.** Some of these courts declined to grant stays.”” As a result, thou-
sands of marriage licenses were issued in short order.*® Since time imme-
morial, marriage was limited to opposite-sex couples. But in an instant, the
status quo was radically altered.*® A federal judge in Utah in fact explained
that the status quo was the issuance of marriage license to same-sex cou-
ples.*® This argument got things exactly backwards.*® A democratically-

46 See Josh Blackman & Howard M. Wasserman, The Process of Marriage Equality, 43
HASTINGS CONST. L.Q. 243, 245 (2016); Marie v. Moser, 65 E Supp. 3d 1175, 1185,
1203, 1206 (D. Kan. 2014); Strawser v. Strange, 105 E Supp. 3d 1323, 1324, 1330-
31 (S.D. Ala. 2015); Caspar v. Snyder, 77 E Supp. 3d 616, 620, 646 (E.D. Mich. 2015).

#7  Latta v. Otter, 771 E3d 496, 498, 501 (9th Cir. 2014).

8 Blackman & Wasserman, supra note 456, at 245 (“the altered status quo meant issu-

ance of hundreds or thousands of marriage licenses.”).

Id. (“Following Windsor, federal district courts in more than two dozen states enjoined

enforcement of bans on same-sex marriage. Judges then had to decide whether to stay

those injunctions pending review. An injunction alters the status quo. A stay of an
injunction suspends that alteration, while refusing to grant a stay allows that altered
status quo to take immediate, and perhaps irreparable, effect.”).

460 See id. at 289; Kitchen v. Herbert, No. 2:13-cv-217, 2013 WL 6834634, at *3 (D. Utah
Dec. 23, 2013).

%1 Blackman & Wasserman, supra note 456, at 289 (“Part of the problem with Judge
Shelby’s reasoning was a strange understanding of the status quo. On Friday morning,

459
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enacted law, such as the Utah marriage law, is entitled to a presumption of
democracy.*> Worse still, the United States Supreme Court refused to stay
this ruling and others.*®® At that point, the writing was on the wall, and Ober-
gefell was a foregone conclusion.*®* Moreover, the prospect of clawing back
marriage licenses evoked comparison to Nazi Germany, so were never likely
to happen.*®® My proposal would have required a stay of these injunctions of
state laws.

Let’s use another example: the travel ban. This policy was announced

by President Trump and went into effect immediately.*®® This rollout caused

462

463
464

465

466

the status quo was what it had been for a century—Utah would not issue marriage
licenses to same-sex couples. Judge Shelby’s order, without a stay, immediately and
perhaps irreparably altered the status quo. It now became the new normal that same-
sex couples were allowed to marry, as the Clerk of Salt Lake County recognized. Thus,
Judge Shelby reasoned, a stay would amount to an injunction preventing county
clerks from issuing marriage licenses to same-sex couples. In other words, an altera-
tion of the status quo. But this misunderstands the nature of injunctions and stays and
their respective effects on the status quo. The stay would alter the status quo on Mon-
day only because the court had already altered the status quo on Friday with its in-
junction. The point of a stay would be to suspend that alteration. Had Judge Shelby
issued the stay on Friday, the practical status quo would have remained unchanged.”).
Amul R. Thapar & Joe Masterman, Fidelity and Construction, 129 YALE L.J. 774, 778,
800 (2020) (“Our research lends support to the idea that judges should apply a pre-
sumption of liberty in cases about federal power but a presumption of democracy in
cases about state power.”).

Herbert v. Kitchen, 574 U.S. 874 (2014).

Blackman & Wasserman, supra note 456, at 279.

Andrew Koppelman, Too Much for Hitler: Why Same-Sex Marriage Is Irreversible,
BALKINIZATION (Oct. 8, 2014), https://perma.cc/F3RS-MZWA (“As I said, it is techni-
cally possible to invalidate those marriages at a later date. But it is morally impossible.
... The only precedent for such invalidation of which I am aware is the Nuremberg
laws of Nazi Germany, which nullified some existing marriages between Aryans and
Jews. . . . In short, wholesale invalidation was too radical a step even for Adolf Hitler.
The confusion of property and other rights claims that would arise out of such retro-
active invalidation would be staggering. The Court understands this very well. Even if
the next few Supreme Court Justices are appointed by Republicans and have no sym-
pathy for same-sex marriage, this a line they are unlikely to be willing to cross. This
ketchup can’t be put back into this bottle. Once there are hundreds of same-sex mar-
riages in places like Utah, that fact is irreversible. If undoing them en masse was too
much for Hitler, it is too much for the Court.”).

Exec. Order No. 13,769, 82 Fed. Reg. 8,977, at 8,977-79 (Jan. 27, 2017).
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some chaos at airports nationwide.*’ I noted above that several courts issued
what were in effect universal TROs.*® These short-fuse rulings would be
subject to Proposal #6.%*° But as the travel ban litigation proceeded, several
courts issued preliminary injunctions barring the enforcement of these poli-
cies.*”” Under Proposal #8, these rulings would not be automatically stayed.
The travel ban, in every sense, altered the status quo of how people from
certain nations could enter the United States. That policy lacks the sort of
democratic legitimacy of a statute. The federal government could seek a stay
from the Supreme Court—as the Solicitor General in fact did*'—but the
stay in that case should not be automatic.

The position can be stated plainly. First, a democratically-enacted
statute defines the status quo, an injunction of a statute disrupts the status
quo, so there should be an automatic stay of that injunction to maintain sta-
tus quo. Second, a unilateral executive action executive action disrupts the
status quo, and an injunction maintains the status quo, so the injunction
should not be automatically stayed.

Some may argue that all rulings against the federal or state govern-
ments should be automatically stayed. For example, in Texas, when a lower
court issues an injunction against the state, and Attorney General files an
appeal, the ruling is automatically stayed.”* I can see the virtues of this ap-
proach, as it favors a broader presumption of constitutionality, but I would
favor bifurcating actions based on democratic accountability.

%7 See Stevens, supra note 361.

48 See supra Parts 4.1.1-4.1.3.

%9 See supra Section 4.1.

470 Aziz v. Trump, 234 E Supp. 3d 724, 727, 739 (E.D. Va. 2017) (mem.); Int'l Refugee
Assistance Project v. Trump, 241 E Supp. 3d 539, 543-44, 566 (D. Md. 2017) (mem.);
Mohammed v. United States, No. CV 17-00786 AB (PLAx), 2017 WL 438750, at *1
(C.D. Cal. Jan. 31, 2017).

471 Trump v. Hawaii, 585 U.S. 667, 672 (2018); Trump v. Hawaii, 583 U.S. 1009 (2017).

42 Tex.R. App. P 24.2(a)(3).
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4.3.3. With a pre-enforcement challenge, the three-judge
panel must grant or deny preliminary injunction at
least sixty days before policy goes into effect

Under Proposal #7, cases seeking a preliminary injunction or equiva-
lent relief against the federal government, or a state government, are re-
ferred to the en banc court.*”? And that panel would include two circuit court
judges and one district court judge.** Proposal #8 addresses the timing of
those rulings. The purpose of this timeline is to ensure there is adequate
space for Supreme Court review.

This proposal would not apply to challenges of unilateral executive
actions. For these policies, a pre-enforcement challenge is not possible. The
travel ban, for example, went into effect immediately.*”” There was no way
to contest a policy that took everyone by surprise. Setting a fixed timeline
would be impossible for such orders.

These timelines would apply to pre-enforcement challenges. Federal
statutes generally become effective as soon as they are signed into law.*’®
Even so, large statutes are often implemented over a period of time. For ex-
ample, the Affordable Care Act was approved in March 2010, but the law’s
individual mandate went into effect in 2014.*” By contrast, a regulatory pol-
icy or a state statute will generally go into effect in the future on a date
certain.””® These rules permit something of an orderly litigation process,
which permits review before the law goes into effect. Specifically, I propose
that a preliminary injunction should be resolved at least sixty days before the
statute goes into effect.

This deadline has several implications. First, it creates incentives for
plaintiffs to bring pre-enforcement challenges at the earliest possible

473 See supra Section 4.2.

474 Id

475 Exec. Order No. 13,769, 82 Fed. Reg. 8,977, at 8,977-79 (Jan. 27, 2017),

https://perma.cc/62UA-T8FS.

Enactment of a Law, CONGRESS.GOV, https://perma.cc/4GNR-6YRZ.

477 1LR.C. § 5000A(a)-(b)(1) (“An applicable individual shall for each month beginning
after 2013 ensure that the individual . . . is covered under minimum essential coverage
for such month.”).

478 Methamphetamine Response Act of 2021 Pub. L. No. 117-99, 136 Stat. 43 (2021), 21
U.S.C. § 1708(d) (2022).

476
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convenience. Lawyers have been known to dilly-dally and delay bringing
suits, in the hope that confusion and chaos of the deadline urges judges to
lean into granting an injunction.””® Second, it forces the three-judge panels
to move with alacrity in granting or denying a preliminary injunction. These
suits should predominate over whatever else is on their docket. Third, a
sixty-day clock would ensure that the Supreme Court has at least two months
to decide the emergency docket case. Proposal #4 would require resolution
of these emergency case within sixty days.**

The sixty-day clock has another implication. In recent times, major
federal statutes and executive actions have been challenged nearly-simulta-
neously in different federal courts. The purpose behind these multi-pronged
attacks is to increase the chances for success. Indeed, if any one court issues
a universal injunction, that ruling would halt the law or policy. The govern-
ment needs to run the table and defeat all challenges. With this proposal, as
soon as one three-judge panel grants a preliminary injunction, it’s off to the
races, and the issue is bound for the Supreme Court.

4.3.4. The three-judge panel can, at its discretion, render
opinion granting or denying preliminary injunction,
or simply issue a judgment, but any injunction of
statute is automatically stayed

All too often, a federal district court labors for weeks to produce a
sophisticated opinion granting or denying a motion for a preliminary injunc-
tion. And a few hours later, the court of appeals issues a one-sentence ad-
ministrative stay without any reasoning. And a few days after that, the Su-
preme Court grants another one-sentence stay without any reasoning. If and
when the Supreme Court gets to the case, the district court’s opinion will not
have much weight. At best, it functions like an amicus brief to give them one

#79  For example, Texas S.B. 8, the so-called fetal heartbeat bill was passed on May 19,

2021, and would go into effect on September 1, 2021. Bill: SB 8, TEX. LEGIS. ONLINE,
https://perma.cc/5WMV-RKVD. Though the bill had been extensively debated in the
legislature, plaintiffs did not file suit for nearly two months, on July 13, 2021. Whole
Women’s Health v. Jackson, 556 E Supp. 3d 595, 602 (W.D. Tex. 2021), aff’d in part,
rev'd in part, 595 U.S. 30 (2021).

80 See supra Section 3.2.
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more way of resolving the case. It is rare that in an emergency docket case,
the Supreme Court discusses a district court’s reasoning, let alone adopts it.
Legal questions, especially at the Supreme Court, are resolved de novo.

I realize this narrative may be dispiriting to diligent district court
judges and their staff who work under the gun to produce careful work prod-
uct. But in our judiciary, the most important role a district court judge can
play with a case bound for the emergency docket is to move things along
quickly. Indeed, district court judges will often announce on the record that
a given case is bound for a much higher court. We all know which cases those
are. And I think that simple predictive judgment should inform how Proposal
#8 operates: a pre-enforcement challenge must be decided at least sixty days
before the policy goes into effect.

One possible objection is that it would be impracticable to have the
case fully briefed, hear oral argument, and write a careful opinion in such a
short window. My response is that for these emergency cases, the district
court should spend less time crafting the legal analysis. The most value a
district court can provide in these fast-moving cases is a careful factual rec-
ord (where there are facts to be found), and a brief legal analysis to indicate
whether the motion will be granted or denied. The facts are important, since
the Supreme Court, as a court of last resort, should not be in the business of
figuring out facts on a tight timeline. And the legal analysis can be brief
because, well, it probably will not matter much what the district court judge
says. I sometimes wonder whether a plaintiff who draws an unfavorable
bench can simply stipulate to a defeat to move the case along. As grotesque
as it stands, that approach would promote judicial economy and save a lot
of frivolous briefing.

I can even see a situation where a district court concludes that a legal
issue is unclear and denies the motion for a preliminary injunction so the
Supreme Court can provide some clarity in the law. That can be done in a
few sentences. A thumbs-up or thumbs-down would be sufficient. Such a
quick opinion would give them more time to handle the not-quite-so-fast
moving case. This disposition would suggest that all three judges are in
agreement. But it may be possible, indeed likely, that there is a division. T'll
discuss panel-splits next.
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4.3.5. A divided three-judge panel must submit a “certificate
of division” to trigger the Supreme Court’s mandatory
jurisdiction

On the federal courts of appeals, more than ninety percent of three-
judge panels decide cases unanimously.**" That statistic does not get nearly
enough attention because most people care about the other ten percent. Yes,
the high-profile cases on hot-button issues are more likely to divide judges
of different philosophical approaches. A decision from a unanimous three-
judge panel is less likely to demand the Supreme Court’s urgent attention.
But a decision with a 2-1 split is more likely to be divisive and warrant quick
review. At a minimum, a divided-panel suggests that reasonable minds can
disagree. By contrast, a unanimous panel more likely suggests that one side
is more clearly right than the other.

These heuristics turn, in part, on the numbers: any three-judge panel,
drawn randomly in any circuit, will likely have at least some heterogeneity.
Stated crassly, there would likely be two judges appointed by the President
of one party, and one judge appointed by the President of the opposite party.
These metrics are crude proxies for judicial philosophy, but they do work. If
judges from across the spectrum can agree on a case, that is not likely some-
thing that warrants the Supreme Court’s urgent review. But if the left-and-
right flanks of an inferior court disagree, that will likely be something divi-
sive that warrants Supreme Court review.

With Proposal #8, if a three-judge panel is divided, it would submit a
“certificate of division,” which would trigger the Supreme Court’s mandatory
jurisdiction. Indeed, the panel would not need to even produce a written
opinion. It could take a vote at conference, realize the panel is divided, and
submit a certificate of division. At that point, the Supreme Court would au-
tomatically decide the case. To ensure the Supreme Court would have appel-
late jurisdiction, the Supreme Court must sit in judgment of an actual case,
and not an abstract issue.*? I think the submission of a certificate of division
would be construed as a judgment denying the motion for preliminary

1 Burton M. Atkins & Justin J. Green, Consensus on the United States Courts of Appeals:

Illusion or Reality?, 20 Am. J. PoL. Sci1. 735, 735-736 (1976).
See Brief of Professor Aditya Bamzai as Amicus Curiae Supporting Neither Party,
Dalmazzi v. United States, 582 U.S. 966 (2017) (Nos. 16-961, 16-1017, 16-1423).
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injunction, thus maintaining the status quo, and ensure the Supreme Court
does in fact have a judgment to review.

This proposal is not new. Indeed, during the nineteenth century, the
certificate of division was a path to appeal a case to the federal courts.*
Consider the Case of Jefferson Davis, the treason prosecution of the former
President of the Confederacy.*®* Chief Justice Salmon Chase, while riding
circuit, presided over the case with a district court judge.*® Under the rule
in effect at the time, if the two judges submitted a certificate of division, the
criminal case would be appealed to the Supreme Court.*®® But if both judges
agreed on a disposition, the case could not be appealed to the Supreme
Court.”®” Moreover, a case decided by a single district court judge may not
have been appealable to the Supreme Court.”® Indeed, in ‘January 1869,
Chase wrote to Underwood, asking him to wait till Chase arrived in Rich-
mond, rather than proceeding to decide the cases solely by himself,” which
would have eliminated a possible certificate of division.**

In the Case of Jefferson Davis, Chase and Underwood ultimately sub-
mitted a certificate of division to the Supreme Court, without issuing a writ-
ten opinion.*° Chase never stated on the contemporaneous record how he
would have voted in this case.*! But his vote would ensure the case could

3 Jonathan Remy Nash & Michael G. Collins, The Certificate of Division and the Early
Supreme Court, 94 S. CAL. L. REv. 733, 740-42 (2021).

44 Case of Davis, 7 E Cas. 63, 63 (C.C.D. Va. 1871).

5 Id. at 76.

486 See Nash & Collins, supra note 483, at 740-41.

%7 Id. at 742.

8 Josh Blackman & Seth Barrett Tillman, Sweeping and Forcing the President into Section
3, 28 TEX. REV. L. & POL. 350, 474 (2024).

9 Id. at 483.

40 United States v. Jefferson Davis, 3 AM. L. REv. 368, 372 (1868). A copy of the full issue

can be found in the National Archives. Case of Davis, 7 E Cas. 63 (C.C.D. Va. 1871),

https://perma.cc/K7QC-4YZJ. Appellate Jurisdiction Case Files in Record Group 267,

United States v. Davis, No. 328, Records of the Supreme Court of the United States, at

the National Archives (Dec. 5, 1868), https://perma.cc/FFK7-GHQD.

Blackman & Tillman, supra note 488, at 488-89 (“The certificate does not say how

each of the Judges voted. Nor does it say why the judges cast their votes. What we do

know is that Chase voted one way, and Underwood the other. We do not know that

Chase would have voted the same way and for the same reasons had he been the lone

decision-maker where his vote was both determinative and precedent setting.”).
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be heard by the full Supreme Court.*” (Ultimately, President Johnson par-
doned Davis, and many others, so the Supreme Court never opined on the
issue.*?) There is some circumstantial evidence that in United States v. Cruik-
shank,** Circuit Justice Joseph Bradley intentionally registered disagree-
ment with the District Judge (and future Justice) William Wood, even
though he agreed with Wood on the merits, for the purpose of allowing the
Supreme Court to hear the case.*”

Back to the present. I could imagine a three-judge panel opting to
issue a certificate of division to trigger prompt Supreme Court review, rather
than toiling for weeks on a majority opinion and a dissent that respond to
each other. It might also be possible for the judges to promptly submit a
certificate of division to trigger Supreme Court review, then release a pub-
lished opinion later, as the case is being briefed upstairs. I realize this sort of
late-filed opinion would truly resemble an amicus brief. But at least the Su-
preme Court would not be forced to wait on the sidelines as the lower court
tries to cobble together an opinion that will not likely matter upstairs.

4.3.6. If there is no automatic stay, Supreme Court required
to rule on stay in two weeks

Let’s review the sequencing. If the three-judge court enjoins a statute,
there is an automatic stay. If the three-judge court enjoins an executive ac-
tion, there is not a mandatory stay. This proposal, however, would require
that the three-judge panel sua sponte decide whether to issue a stay at the
same time the preliminary injunction is issued. That would obviate what is
usually a pointless round of briefing to determine whether an order that was
just issued should be stayed or not. There was just such a futile request for
briefing in the Utah same-sex marriage request, which was promptly de-
nied.*® Indeed, to save time, it would make sense for the parties to brief the
stay factors in the same brief seeking a preliminary injunction. Under this
proposal, the judges can grant a preliminary injunction, and in the same

92 Id. at 488.

493 Id. at 489.

494 United States v. Cruikshank, 92 U.S. 542, 546 (1875).
495 Id

496 Blackman & Wasserman, supra note 456, at 287-88.
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order, stay or not stay the order. That way there is no need to ask for further
relief from the three-judge panel and proceed directly to the Supreme Court.

Let’s assume the panel sua sponte denies a stay. That doesn’t mean the
issue can linger indefinitely. Rather, in the latter case, the Supreme Court
would be required to rule on the stay request in two weeks. This timing
would allow about one-week for briefing, and one week for a resolution. For
the most part, the brief seeking a stay will be a copy-and-paste of the lower-
court briefing, perhaps with some sprinkled-in references to the district-
court decision, where there is one. As a practical matter, the Supreme Court
routinely gives parties a few days to file briefs on the emergency docket, so
this turnaround time has become par for the course. Indeed, Solicitor Gen-
eral Prelogar has indicated that the demands of the emergency docket have
influenced how her office conducts hiring.*’

The Supreme Court has little concern for the work-life balance of the
bar. But the Justices do care very much about their own scheduling. And I
think this concern arises on several levels. First, the emergency docket cases
are often rather difficult, and it is not clear right away if there is a majority
for any one position. In some cases, there may need to be negotiations and
compromises to get to five. Compressing that process to one week, or some
other period, would create an artificial deadline that inhibits collaboration.
Second, when the Justices write opinions under the gun, their work product
suffers. With less time to review and ponder, the Court may miss some of the
implications of their work, and not realize what questions have been left
unanswered. Third, and less substantively, the Justices seem annoyed by the
frequent submissions to the emergency docket. Justice Sotomayor has said
she is “tired” from all the applications.”® If you’ve read this far, you should
know I am not particularly sympathetic to this complaint, but I have no
doubt it would factor into the Justices’ willingness to adhere to deadlines.

There are many pros to a clear timeline. On issues of national im-
portance, a clear resolution is often more important than a finely tuned de-
cision. The best case scenario is the one that gives the critics the most angst:

#7  Suzanne Monyak & Kimberly Strawbridge Robinson, Biden Top Supreme Court Lawyer

Laments Shadow Docket Effect (1), BLOOMBERG Law (May 2, 2024, 10:59 AM),
https://perma.cc/USBE-N5HH.

Daelan Deese, Sotomayor Calls Supreme Court Workload Demanding: T'm Tired’, WASH.
ExaM’R (Jan. 30, 2024, 2:04 PM), https://perma.cc/6M9E-8C2E.
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a simple one-sentence order granting or denying a stay. But unlike the cur-
rent regime, there would likely be a second sentence: setting oral argument
for the next available session. After that hearing, the Court can issue a more
fulsome decision.

4.3.7. This proposal would not affect injunctions pending
appeal

Much of the debate about the Supreme Court’s emergency docket fo-
cuses on whether the Supreme Court should stay lower court injunctions.*”
That is, a lower court enjoins some statute of executive action, and the gov-
ernment asks the Supreme Court to put that lower-court injunction on
hold.”® But in rarer cases, the lower court declines to enjoin a statute or ex-
ecutive action, and the government asks the Supreme Court to issue an emer-
gency injunction.®®! This extraordinary relief is called an injunction pending
appeal.””?

These emergency injunctions are not issued often, but they do arise—
often enough—at the present moment in cases from the Fifth Circuit.”®
Nothing in Proposal #8 would affect the Court’s ability to issue emergency
injunctions. If the three-judge district court denies a preliminary injunction,
the government can still ask the Court for this extraordinary relief on the
usual timelines. But if the denial of a preliminary injunction is divided, the
case would still be added to the Supreme Court’s mandatory jurisdiction,
with oral argument to follow.

499 See Labrador v. Poe, 144 S. Ct. 921, 928-29 (2024) (Kavanaugh, J., concurring) (dis-
cussing the Supreme Court’s approach to resolving emergency applications).

200 See, e.g., Alexander v. S.C. State Conf. of the NAACE 219 L. Ed. 2d 1252 (2024) (de-
nying an emergency stay for district court’s injunction); Robinson v. Ardoin, 217 L.
Ed. 2d 177 (2023) (same).

%01 See, e.g., Students for Fair Admissions v. U.S. Mil. Acad. at W. Point, 217 L. Ed. 2d 434
(2024) (declining to enjoin a U.S. Military Academy from using race as a factor in
admissions); Mills v. Hamm, 219 L. Ed. 2d 1521 (2024) (denying an emergency in-
junction against a death row inmate’s execution); Gonzales v. Texas, 219 L. Ed. 2d
1311 (2024) (same).

02 Students for Fair Admissions, 217 L. Ed. 2d at 434.

% Josh Blackman, Justice Barret”s Shadow Docket Policy: Do the Opposite of Whatever the
Fifth Circuit Did (Updated), VOLOKH CONSPIRACY (Aug. 9, 2023, 12:05 AM),
https://perma.cc/99JS-ZKDB.
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4.3.8. Cases with certificate of division on mandatory
jurisdiction docket case set for oral argument at next
session, resolved on emergency docket timeline

Whatever difficulties may attain in ruling on a stay application in two
weeks would be mitigated by expedited oral argument, with a decision to
follow shortly. Simply put, if a three-judge panel granted a preliminary in-
junction, and there was a dissent, that would indicate this is an issue on
which reasonable minds can differ. The certificate of division would trigger
the Supreme Court’s mandatory jurisdiction, with oral argument at the next
available setting. However, if the panel is unanimous, the parties can litigate
the case on the traditional, discretionary, emergency docket.

This model compresses the timeline. At present, the process has as
many as six potential layers: (1) ask the district court to issue a PI; (2) ask
the district court to stay its ruling; (3) ask the circuit court to grant a stay or
an injunction; (4) ask the en banc circuit court to grant a stay or an injunc-
tion; (5) ask the Supreme Court to grant a stay or an injunction; (6) petition
the Supreme Court for certiorari.”® But with Proposal #8, a lot of redundant
steps are eliminated. Where a divided three-judge panel enjoins a statute,
the injunction is automatically placed on hold, and there will be Supreme
Court review. But where a unanimous three-judge panel declines to enjoin a
statute, the case will be subject to the traditional discretionary review time-
line. Only those important, divisive cases, will rocket up to the Supreme
Court. The other less-urgent cases will simmer and percolate. An important
attribute of this proposal is that the parties will less frequently have to fight
about a stay at multiple courts, knowing that the urgent matters will reach
the Supreme Court in a timely fashion.

The process can be illustrated in this flow-chart:

% The Certiorari Process: Seeking Supreme Court Review, SCOTUSBLOG,
https://perma.cc/KQ72-Q8JB; see also Note, The Role of Certiorari in Emergency Relief,
137 Harv. L. REv. 1951 (2024).
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Three-Judge District Court
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Automatic resolves stay Discretionary timeline for emergency
SCOTUS Stay application injunction
in 2 weeks

Is there a
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SCOTUS mandatory jurisdiction and SCOTUS discretionary certiorari
oral argument at next session jurisdiction

Litigation will generally follow six separate paths.

e Path #1: (i) District court grants PI of statute; (ii) there is an auto-
matic Supreme Court stay; (iii) there is a certificate of division; (iv)
the case is added to the Court’s mandatory jurisdiction; (v) the case
is set for oral argument at the next session.

e Path #2: (i) District court grants PI of statute; (ii) there is an auto-
matic Supreme Court stay; (iii) there is no certificate of division;
(iv) the case is subject to the Supreme Court’s discretionary certio-
rari jurisdiction.

e Path #3: (i) District Court grants PI of executive action; (ii) there is
no automatic stay; (iii) the panel is required to sua sponte decide
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whether to grant a stay; (iv) if the sua sponte stay is denied, the Su-
preme Court has to resolve the stay application in two weeks; (v)
there is a certificate of division; (vi) the case is added to the Court’s
mandatory jurisdiction; (vii) the case is set for oral argument at the
next session.

e Path #4: (i) District Court grants PI of executive action; (ii) there is
no automatic stay; (iii) the panel is required to sua sponte decide
whether to grant a stay; (iv) if the sua sponte stay is denied, the Su-
preme Court has to resolve the stay application in two weeks; (v)
there is no certificate of division; (vi) the case is subject to the Su-
preme Court’s discretionary certiorari jurisdiction.

e Path #5: (i) District Court denies preliminary injunction of statute
or executive action; (ii) the non-prevailing party can ask the Su-
preme Court for an emergency injunction on the discretionary time-
line; (iii) there is a certificate of division; (iv) the case is added to
the Court’s mandatory jurisdiction and set for oral argument at the
next session.

e Path #6: (i) District Court denies preliminary injunction of statute
or executive action; (ii) the non-prevailing party can ask the Su-
preme Court for an emergency injunction on the discretionary time-
line; (iii) there is no certificate of division; (iv) the case is subject to
the Supreme Court’s discretionary certiorari jurisdiction.

4.4. Proposal #9: En banc circuit courts and state courts of last
resort can refer cases to Supreme Court’s mandatory
jurisdiction with a “certificate of split” (actual split of
authority on question of federal law) or a “certificate of
importance” (case presents an exceedingly important, and
unresolved question of federal law).

Proposals #6, #7, and #8 relate to suits that seek temporary restrain-
ing orders, preliminary injunctions, or other emergency relief.”” These cases
usually attract the most attention. But most of the work of the federal courts
follows more of a glacial pace: a complaint, a motion to dismiss, a motion
for summary judgment, maybe even a trial, followed by an appeal to a three-
judge panel, and perhaps a petition for rehearing en banc, and in rare cases,

%05 See supra Section 4.1, 4.2, 4.3.
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a cert petition. Urgent cases can go from complaint to the Supreme Court’s
emergency docket in a few months. Run-of-the-mill cases may take years
before a cert petition is filed, if ever. But these cases are often just as im-
portant as the high-profile emergency docket matters. Proposal #9 focuses
on the most important of these cases, where there is a genuine circuit split,
or where there is a question of exceptional significance. In such cases, Su-
preme Court review is often urgently needed, though in reality, it is often not
granted.

With Proposal #9, en banc circuit courts and state courts of last resort
could refer a case to the Supreme Court’s mandatory jurisdiction by issuing
two types of certificates. First, a certificate of split can be issued when there
is a split of authorities between two or more federal courts of appeals, or
state courts of last resort, on a question of federal law. Second, a certificate
of importance can be issued where a case presents an exceedingly important,
but unresolved question of federal law. These two certificates would track
the standards in Supreme Court Rule 10.>* These certificates could be issued
by the en banc court before hearing oral argument, before a decision is is-
sued, or after a decision is issued. Under this proposal, circuit splits would
not fester, and important questions would not linger. Instead, the Supreme
Court would perform its quintessential role by unifying federal law across
the circuits, as well as the state courts, in a timely fashion as requested by
those courts.

4.4.1. Supreme Court Rule 10 and Certiorari

The Supreme Court has identified several “considerations” concern-
ing discretionary grants of certiorari. Rule 10 explains that a “petition for a
writ of certiorari will be granted only for compelling reasons.”®” The Court
has listed two primary categories of cases that may warrant certiorari. First,
where there is a split of authorities between federal courts of appeals, as well
as splits with state courts of last resort.”®® And second, where a case presents

506 SUPREME COURT OF THE UNITED STATES, RULES OF THE SUPREME COURT OF THE UNITED
STATES 5-6 (2024).

%07 Id. at 5.

%08 Id. at 5-6.
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an important, and unresolved question of federal law.*” Often, these two
factors overlap, as questions of exceptional importance tend to divide the
courts.

Rule 10(a) concerns splits caused by a federal court of appeals:

(a) a United States court of appeals has entered a decision in
conflict with the decision of another United States court of ap-
peals on the same important matter; has decided an important
federal question in a way that conflicts with a decision by a
state court of last resort; or has so far departed from the ac-
cepted and usual course of judicial proceedings, or sanctioned
such a departure by a lower court, as to call for an exercise of
this Court’s supervisory power;’'°

Rule 10(b) concerns splits caused by a state court of last resort:

(b) a state court of last resort has decided an important federal
question in a way that conflicts with the decision of another
state court of last resort or of a United States court of ap-

peals;>"

And Rule 10(c) concerns cases that present important questions of federal
law:

(c) a state court or a United States court of appeals has decided
an important question of federal law that has not been, but
should be, settled by this Court, or has decided an important
federal question in a way that conflicts with relevant decisions
of this Court.>"

509 Id
510 Id
511 Id

512 Id
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The Supreme Court stresses that “A petition for a writ of certiorari is rarely
granted when the asserted error consists of erroneous factual findings or the
misapplication of a properly stated rule of law.”"

4.4.2. Petitioners rationally exaggerate cert-worthiness and
respondents rationally downplay cert-worthiness

Petitions for writs of certiorari will invariably highlight the two cate-
gories of factors in Rule 10. Petitioners will generally find a way to charac-
terize the division of authorities as a deep and wide circuit split. And peti-
tioners will insist that their case presents a critical question of importance. I
doubt that hyperbole is effective, but it doesn’t stop top-side lawyers from
trying to sell their petitions. It is rational to make a case appear cert-worthy:.

By contrast, bottom-side lawyers rationally downplay the cert-worthi-
ness of the case. Briefs in opposition to certiorari are often ghost-written by
frequent players to avoid drawing attention to it.”** They will insist that a
circuit split is not real, or is manufactured, or is shallow. Or they may claim
that a split is premature, and more time is needed for percolation. Like Max-
well House Coffee, circuit splits are good to the last drop. Respondents can
also insist that the question presented is not really that important, or that it
could benefit from further percolation. Respondents have also made an art
form of identifying “vehicle” problems in a case that could counsel against a
cert grant, such as disputes about facts, jurisdiction, and waiver. Anything to
gum up the works and nudge a clerk in the cert pool to recommend a “deny.”
The Solicitor General’s Office is expertly skilled at crafting such opposition
briefs.

Again, this sort of litigation is rational. Petitioners want to get to the
Court, and Respondents want to stay away. But the upshot is that the Justices
seldom get an objective sense of how cert-worthy a case is. And, in recent
years as the cert grant rate has dropped, the cert pool may be getting more

513 Id
>4 Lydia Wheeler, Ghostwriters Try Steering Supreme Court Justices Away from Cases, U.S.
L. WK. (May 16, 2024, 6:04 AM), https://perma.cc/AZ6T-TLBR.
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gun-shy about pulling the trigger and recommending a grant. I've questioned
whether cert-worthiness is even a useful standard anymore.*"

Proposal #9 would address the dual problems of petition-puffery and
docket-decline. Indeed, like much of my article, this proposal would require
the Justices to review far more cases than they would otherwise want to.
With this proposal, the Court would no longer have to rely on the parties to
attest whether there is a circuit split, or an important question of federal law
presented. More importantly, the Justices could not let circuit splits fester or
important questions linger. Percolation is overrated. Rather, the Court would
be obligated to hear those cases promptly. Federal courts of appeals and state
courts of last resort could certify such cases directly to the Supreme Court’s
mandatory jurisdiction.

4.4.3. En banc courts would file certificates of split and
certificates of importance

Under federal habeas law, federal judges can issue so-called certifi-
cates of appealability, which allow a petitioner to appeal certain rulings.*'®
Proposal #9 introduces two new types of certificates: the certificate of split
and the certificate of importance. ('m open to changing the names; the labels
are less important than the substance.’'”) First, if a case satisfies Rule 10(a),
a majority of the en banc court could vote to issue a certificate of split. Ad-
ditionally, state courts of last resort would have the discretion to issue a cer-
tificate of split if Rule 10(b) is satisfied. I do not think Congress could com-
mandeer the state courts to refer a case to the Supreme Court."®

This certificate is modeled on a practice from Florida. Certain cases
can be appealed to the Florida Supreme Court if one court of appeals certifies

*5 Josh Blackman, Justice Kavanaugh’s Concurrence in Labrador v. Poe, VOLOKH CONSPIR-

ACY (Apr. 18, 2024, 5:44 PM), https://perma.cc/R4AW-X3HR; Josh Blackman, Justice
Kavanaugh Speaks at the Fifth Circuit Judicial Conference, VOLOKH CONSPIRACY (May 5,
2024, 5:53 PM), https://perma.cc/H75N-QNUV; Josh Blackman, Justice Barrett and
Kavanaugh Cut the Fuse on the Shadown Docket (Updated), VOLOKH CONSPIRACY (Oct.
10, 2023, 12:25 PM), https://perma.cc/FRS2-566W.

516 Fep. R. App. P 22(B); 28 U.S.C. § 2253(c).

17 Lindke v. Freed, 601 U.S. 187, 197 (2024) (“The distinction between private conduct
and state action turns on substance, not labels”).

18 Josh Blackman, State Judicial Sovereignty, 2016 ILL. L. REv. 2033, 2128 (2016).
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there is a “express[] and direct[] conflict” with another court of appeals.®"’

Rather than adopting this difficult-to-satisfy standard, I would simply track
the text of Rule 10(a) and (b). Or maybe a more exacting standard would
be warranted since review is mandatory. I could be persuaded either way. It
may also make sense to require a super-majority of the en banc court to
certify a case—perhaps by a 2/3 or 3/4 vote. I would prefer to keep the
threshold lower, but others may disagree.

Second, the certificate of importance would track Rule 10(c). If a case
satisfies Rule 10(c), and a case presents an “important question of federal
law” that should be settled by the Supreme Court, a majority of the en banc
court could vote to issue a certificate of importance. Under Rule 10(c), the
en banc court could also certify a case that involves “important federal ques-
tion in a way that conflicts with relevant decisions of this Court.” This rule
would be especially useful where more recent Supreme Court caselaw may
appear to abrogate older doctrine. For example, it would have been very
useful to figure out when exactly the Lemon test was “abandoned.””* State
courts of last resort would also have the discretion to certify if Rule 10(c) is
satisfied.

Under current law, the federal courts of appeals can certify “any ques-
tion of law in any civil or criminal case” to the Supreme Court.**' This provi-
sion is not well known. In a recent habeas case, in which Supreme Court
review was difficult, Justice Sotomayor noted that, “The Government also
suggests that a court of appeals seeking clarity could certify the question to
this Court.”** But certifications from courts of appeals to the Supreme Court
are discretionary. I would change that.

519 FLA. CONST. art. V. § 3(b)(3).

20 Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2414 (2022); Josh Blackman, Red
Flag June Continues As Lemon Is Finally Interred, VOLOKH CONSPIRACY (June 27, 2022,
10:43 AM), https://perma.cc/762F-R2KT.

21 28 U.S.C. § 1254(2).

*2  Inre Bowe, 144 S. Ct. 1170, 1171 (2024), reh’g denied, 144 S. Ct. 1386 (2024).
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4.4.4. The Supreme Court would be required to hear cases
with certificates of split or importance

If either of these certificates is issued, a case would be appealed to
the Supreme Court’s mandatory jurisdiction. All things considered, circuit
courts would be more neutral arbiters of whether a circuit split exists, or
whether important federal questions are presented. Judges are less likely to
engage in Rule 10 puffery. En banc majority opinions, or separate writings,
often flag these issues for the Supreme Court’s review. Likewise, dissents
from denial of certiorari can likewise flag these issues. Allowing the full en
banc court to issue these certificates provides a constructive outlet for circuit
courts judges who seek clarity on the state of federal law.

If Proposal #1 is adopted, the circuit justice would preside over the
en banc court.>® In that case, the circuit justice would have to vote to certify
an appropriate case. This vote would signal that the certificate was war-
ranted. In theory, at least, the circuit justice could help screen out cases with
clear vehicle problems, such as factual disputes, standing issues, or jurisdic-
tion problems. Then again, the circuit justice would have one vote—an im-
portant vote, but one vote, nonetheless.

To echo a point made above, a Justice who sits on an en banc court
while riding circuit would not have to recuse from deciding the same case
before the Supreme Court.>** Likewise, a circuit justice who certifies a case
could then hear the same matter on the Supreme Court. Indeed, a circuit
justice may decide a case one way on the lower court, and another way on
the Supreme Court. The en banc court would not be bound by any circuit
precedent, but it would be bound by Supreme Court precedent. The Supreme
Court, however, can always revisit its own precedents.

Finally, cases with certificates are not likely to be cases that warrant
a summary affirmance or summary reversal. It should be clear enough
whether there is subject matter and personal jurisdiction. And, by definition,
a case that satisfied Rule 10 cannot be “dismissed for want of a substantial

®3  See supra Section 2.1.

24 See supra Section 2.1.
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federal question.””® The certificate reflects a timely dispute that cannot be
tossed away. The Supreme Court would perform its quintessential role by
unifying federal law across the circuits, as well as the state courts.

4.4.5. En banc courts can file certificates before hearing oral
argument, before a decision is issued, or after a
decision is issued

A certificate could be filed at three junctures. First, after a three-judge
panel rules, it may become obvious that there is a clear split of authorities,
or an exceptionally important question of federal law that has not yet been
resolved. The three-judge panel could indicate that a particular case meets
those lofty thresholds. Indeed, the three-judge panel may have created the
split. Alternatively, the circuit split may have preceded the three-judge panel’s
deliberations. Further proceedings by the full en banc court would not be a
good use of judicial resources. At that point, the active members of the en
banc court could sua sponte vote to certify a case to the Supreme Court. That
act can be done before a petition for rehearing en banc is even filed.

Indeed, members of the panel could circulate the case to the en banc
court in advance of publication to put everyone on notice that a certificate-
worthy case may be coming down the pike. Several courts of appeals, includ-
ing the Second Circuit, have similar practices for en-banc-able issues.**® For
example, under the D.C. Circuit’s Irons procedure,*”” a “panel of the court,
under certain circumstances, [can] seek the entire D.C. Circuit’s approval to
publish an opinion that overrules existing circuit precedent without

525

Pamela R. Winnick, The Precedential Weight of a Dismissal by the Supreme Court for
Want of a Substantial Federal Question: Some Implications of Hicks v. Miranda, 76
CoLuM. L. Rev. 508, 517 (1976).

GERARD N. MAGLIOCCA, WASHINGTON’S HEIR: THE LIFE OF JUSTICE BUSHROD WASHINGTON
88 n.82 (2022); see Blackman & Tillman, supra note 488, at 469-70.

27 TIrons v. Diamond, 670 E2d 265, 268 n.11 (D.C. Cir. 1981); See D.C. Cir. Ct. of Appeals,
Policy Statement on En Banc Endorsement of Panel Decisions (1996),
https://perma.cc/86UC-M6GM.
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convening a formal en banc hearing.”*® An Irons procedure may be a useful
and timely approach to issuing a certificate.

This first approach bypasses many steps: (1) the non-prevailing party
petitioning for rehearing en banc; (2) the call for a response to the petition;
(3) the en banc vote; (4) if the petition is denied, release concurrences and
dissents; (5) if the petition is granted, scheduling and holding en banc oral
argument; (6) crafting a majority opinion for the en banc court, with con-
currences and dissents; (7) a petition for a writ of certiorari; (8) a call for a
response from the Supreme Court; (9) a brief in opposition to certiorari; (10)
a conference to decide whether to grant cert; (11) if cert is denied, release
concurrences or dissents; (12) grant cert, and schedule oral argument. In
short, all these steps are obviated, and the case goes directly from the three-
judge panel to the Supreme Court’s mandatory jurisdiction. This shortcut
can save two or three years. To be precise, a majority of the en banc court
may not agree how the case ought to be resolved, but a majority would be
willing to kick the case upstairs for the Supreme Court to decide. This ap-
proach eliminates many rounds of potentially divisive en banc proceedings,
to say nothing of conserving resources by the parties.

The certificates may be issued at a second juncture: the en banc court
decides to grant rehearing, and after oral argument, it becomes apparent
that there is already a split of authorities or an important question of federal
law that is unresolved. The en banc court could proceed to craft a detailed
majority opinion, which would simply deepen any split. But that endeavor
would not be a good use of judicial resources. Instead, the en banc court
could simply vacate the grant of rehearing en banc and certify the three-
judge panel’s decision directly to the Supreme Court for review. This ap-
proach would eliminate steps 6 through 12 listed above.

The third, and final opportunity, for the en banc court to certify a case
would come after issuing an en banc opinion. Indeed, a circuit split may not
have formed until that decision is issued, so this time would be the earliest
possible juncture. In any event, once the certificate is issued, there would be
no need for the parties to petition for certiorari. The case would be added to
the Court’s mandatory jurisdiction and would be set for oral argument.

% Jonathan M. Cohen & Daniel S. Cohen, Iron-ing out Circuit Splits: A Proposal for the

Use of the Irons Procedure to Prevent and Resolve Circuit Splits Among United States
Courts of Appeals, 108 CAL. L. REv. 989, 991 (2020).
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State courts of last resort would also have the opportunity to certify
cases to the Supreme Court at any of these three junctures, or others that
may arise under state court proceedings.

I am uncertain of whether the votes to issue a certificate should be
revealed, or whether dissents from the denial of a certificate can be pub-
lished. There is some virtue in a clean up-or-down vote, without indicating
how each member voted. It can be accomplished quickly, and judges would
not need to worry about how their vote is publicly perceived. Judges who
disagree on the merits could agree that the case should be clarified by the
Supreme Court. On the other hand, if a vote falls short, but is very close, it
could signal to the Justices that this case is worth taking. Perhaps this vote
should be treated like a Supreme Court vote for certiorari: if there are
enough votes to grant, opposition votes are not released.”” But if the certif-
icate is not issued, the votes are listed—with or without separate writings.

If the en banc court, or state court of last resort, declines to issue a
certificate, the non-prevailing party can still file a petition for a writ of certi-
orari. But any argument that Rule 10 is satisfied must be weighed against
the lower court’s refusal to issue a certificate. Any cert petition claiming a
circuit split would bear a heavy burden to demonstrate why the en banc
court was wrong. In this regard, Proposal #9 would eliminate a lot of peti-
tion puffery, and make the job of the cert pool more straightforward. Then
again, the en banc courts would exercise vast control over the Supreme
Court’s docket.

4.4.6. Invert the pyramid

The federal courts are often depicted as a pyramid, with the lowly
federal district courts along the base, the trifling circuit courts of appeal in
the middle, and the august Supreme Court at the apex. Generally, cases
trickle up to the top of the pyramid, but the law gushes down the slope.
Proposal #9 inverts the pyramid. The en banc circuit courts would exercise
vast power to control the Supreme Court’s docket.

*2%  Am. Tradition P’ship, Inc. v. Bullock, 567 U.S. 516, 516-17 (2012). Justice Breyer,
joined by Justices Ginsburg, Sotomayor, and Kagan, dissented from the grant of certi-
orari. Id. at 518; See Josh Blackman, Why the Rule of Four Doesn’t Work when You Have
Five Fingers?, JOSH BLACKMAN (June 25, 2012), https://perma.cc/9W52-8TAQ.
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At present, en banc decisions are quite rare—less than 1% of appel-
late decisions.** One rationale for the low-rate of en banc review is that the
Supreme Court exists to resolve splits of authority and important questions
of law. Judge Sutton articulated this philosophy in Mitts v. Bagley: “Skepti-
cism about the value of merits-based en banc review reflects one other thing:
We are not the only Article III judges concerned with deciding cases correctly.
Sometimes there is nothing wrong with letting the United States Supreme
Court decide whether a decision is correct and, if not, whether it is worthy
of correction.””! In this case, at least, Judge Sutton was correct, as the Su-
preme Court summarily reversed the Sixth Circuit.>* Then again, with fewer
and fewer cert grants, this philosophy may make less sense. Ditto for fast-
moving cases where orderly proceedings may decide the matter.>*

Proposal #9 would rejigger the calculus. En banc courts would no
longer have to sit in judgment of their colleagues when there is a pressing
issue for the Supreme Court to decide. Instead, a simple certificate could
obviate what is often a frustrating and complicated en banc process. If courts
of appeals know that triggering en banc review could mandate Supreme
Court review, they may be more likely to go en banc. Or, to save the hassle,
en banc courts could issue the certificates before hearing the case, to more
promptly bring clarity to an issue.

30 Neal Devins & Allison Orr Larsen, Weaponizing En Banc, 96 N.Y.U. L. REv. 1373, 1376
(2021).

=1 Mitts v. Bagley, 626 E3d 366, 370-71 (6th Cir. 2010) (en banc) (Sutton, J., concur-
ring).

32 Bobby v. Mitts, 563 U.S. 395, 400 (2011).

>3 See also In re MCP No. 165, Occupational Safety & Health Admin., Interim Final Rule:
COVID-19 Vaccination & Testing, 20 E4th 264, 271 (6th Cir. 2021) (Sutton, J., dis-
senting from denial of initial en banc) (“Given the unusual setting of these consoli-
dated cases . . . there is something to be said for putting all hands on deck, particularly
when it comes to handling the stay motion, which could turn out to be the key decision
point in all of these petitions for review. . . . We likely will not be the final decisionmak-
ers in this case, given the prospect of review by the U.S. Supreme Court.”).
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4.5. Proposal #10: When circuit judge reaches “Rule of 80,” he is
no longer able to vote on en banc court, and new judgeship is
automatically created.

An Article III circuit judgeship is a cushy gig. Circuit judges exercise
vast power, are venerated in their communities, and can select the creme de
la créme for law clerks. Other than regularly scheduled sittings, and some
emergency docket matters, circuit judges can set their own calendars, and
decide when, where, and how to complete their work. And that’s just the
start. There is the magical “Rule of 80.7°** If a judge is at least sixty-five years
old, and their years of service and age total eighty, they can retire with a
100% pension for life.** They can also elect for “senior status,” in which they
keep the same salary, but get to work less.*** Indeed, judges can choose to
take senior status at any time, and can choose which President appoints their
replacement.”’” Indeed, judges can leverage their taking of senior status to
select who their replacement might be. It’s a cushy gig! I would make the gig
less cushy.

With Proposal #10, two things would happen when a circuit judge
becomes eligible for senior status. First, they would no longer be eligible to
participate in en banc proceedings. Second, by statute, a new judgeship is
created, which can be immediately filled. With this approach, judges who
reach the “Rule of 80” date would no longer have any leverage over which
President fills their vacancy, and over who will replace them. Circuit court
positions would regularly turn over, and Presidents could fill vacancies at
predictable intervals. Proposal #10 would bring some order to what is now
a very disorderly process. Circuit judges could still elect for senior status and
receive a reduced caseload. But even before that election, they would lose
their seat on the en banc court.

>3 See About Federal Judges, U.S. CTS., https://perma.cc/83XJ-LONZ.
535 Id
536 Id
537 Id
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4.5.1. The Rule of 80

Under Article III of the Constitution, federal judges can continue to
serve “during good Behaviour”’—effectively life tenure—without any reduc-
tion in salary.>*® Judges who reach the age of 65 have the option of retiring
with a 100 percent pension for the rest of their lives.”® Alternatively, these
judges can stay on the bench through “senior status,” so long as they satisfy
the Rule of 80.>* Judges must be “at least 65 years old and have served at
least 15 years on the bench, or any combination of age and years of service
thereafter that equals 80.”* Moreover, “[r]egardless of age, judges must
serve at least 10 years to qualify for senior status.”*

Consider a few examples to illustrate the math. Judge Alpha, who was
appointed to the federal bench at the age of 50, would be eligible for senior
status at the age of 65. This judge served at least 10 years—15 to be pre-
cise—and 15+65=80. But Judge Beta, who was appointed to the federal
bench at the age of 55, would not be eligible under the age of 70. When
Judge Beta hits 65, she has accrued 10 years of service, but 10+65=75, still
five years short of hitting the Rule of 80. And Judge Gamma, who was
appointed at the age of 35 (quite common nowadays), will hit ten years of
service at the age of 45, but 45+10=55. Judge Gamma would not be eligible
for senior status until the age of 65, at which point he will have had three
decades of service.

Senior judges who maintain a minimum caseload still receive their
guaranteed salary, and can maintain their chambers, staff, and law clerks.**
But once a judge announces that he will take senior status, the President can
nominate, and the Senate can confirm, a replacement.”** Indeed, those steps
can happen before the position even becomes vacant. President Biden signed

38 Id.; U.S. CONST. art. III, § 1.
>3 See About Federal Judges, supra note 534.

540 Id
541 Id
542 Id

>$3  Hon. Frederic Block, Senior Status: An “Active” Senior Judge Corrects Some Common

Misunderstandings, 92 CORNELL L. REv. 533, 536, 539-40 (2007).
4 Id. at 543-44.
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Ketanji Brown Jackson’s commission to the Supreme Court before Justice
Breyer even stepped down!>*

When a district court judge takes senior status, and a reduced case-
load, he can accept a reduced caseload, or even select which cases he ac-
cepts.>*® But for circuit court judges, senior status judges no longer sit and
vote on the en banc court.>” If a senior status judge sat on a three-judge
panel for a case that is reheard en banc, that judge can sit on the en banc
court.”® Some senior status judges issue statements when the circuit court
denies a petition for rehearing en banc,>* but these statements have no legal
effect.

4.5.2. Senior Status Statistics

When a federal judge is confirmed, there is a certain date on which
he or she will become eligible for senior status. No one should know the time
of their own death, but once confirmed, a federal judge will know to the
millisecond when they will be eligible for senior status. Judges may not meet
that date due to death, disability, or resignation. But we can still measure
how long judges who were eligible for senior status waited until they took
senior status. For now, I've compiled a spreadsheet with Professor James
Phillips that calculates when circuit judges became eligible for senior status,
and when they in fact took senior status. And in this section, I will walk
through when the circuit judges appointed by Presidents Carter, Reagan,
H.W. Bush, Clinton, W. Bush, Obama, and Trump were eligible for senior

% Authority of the President to Prospectively Appoint a Supreme Court Justice, 46 Op.

O.L.C. 1, 5 (2022).

Josh Blackman, Austin Judges Shop for Cases with “Mutual Consent”, VOLOKH CONSPIR-

ACY (May 16, 2024), https://perma.cc/T72U-4ZDJ.

>7 28 U.S.C. § 46(¢).

548 Id

> Kennedy v. Bremerton Sch. Dist., 4 E4th 910, 930 n.1 (9th Cir. 2021) (en banc)
(O’Scannlain, J., dissenting) (“As a judge of this court in senior status, I no longer have
the power to vote on calls for rehearing cases en banc or formally to join a dissent
from failure to rehear en banc. See 28 U.S.C. § 46(c); Fed. R. App. P 35(a). Following
our court’s general orders, however, I may participate in discussions of en banc pro-
ceedings. See Ninth Circuit General Order 5.5(a).”).
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status and when they actually took senior status. If you find this listing tedi-
ous, you can skip to the next section for some observations.

4.5.2.1. Carter Appointees

Fifteen Carter appointees became or would have become eligible for
senior status during the Reagan administration. I write “became or would
have become” because some judges would resign or die prior to their senior
status date. Four of those fifteen judges took senior status during the Reagan
administration (Bailey Brown, Albert John Henderson, Otto Richard Skopil
Jr., Warren J. Ferguson).>® Two of them had their service terminated before
taking senior status (Judge Albert Tate Jr. died and Robert Boochever retired
due to disability).>*' Five took senior status during the H.W. Bush administra-
tion (Alvin Benjamin Rubin, Hugh H. Bownes, Thomas Morrow Reavley,
Samuel D. Johnson Jr., Frank Minis Johnson Jr.).>>* Three took senior status
during the Clinton administration (Damon Keith, Cecil E Poole, Cornelia
Groefsema Kennedy).>® Zero took senior status during the W. Bush admin-
istration. And during the Obama Administration, one took senior status
(Harry Pregerson).>**

Ten Carter appointees became or would have become eligible for sen-
ior status during the H.W. Bush Administration. Four took senior status dur-
ing the H.W. Bush administration (Jerre Stockton Williams, Thomas Alonzo

>0 Brown, Bailey, FED. JUD. CTR., https://perma.cc/8HUG-KUCQ; Henderson, Albert John,
FEDp. Jup. CTR., perma.cc/AF32-HJ55; Skopil, Otto Richard, Jr.,, FEp. JuD. CTR.,
perma.cc/7R39-27Z9D; Ferguson, Warren John, FED. JuD. CTR., perma.cc/27CK-QXQV.

> Tate, Albert, Jr., FED. JUD. CTR., https://perma.cc/X88E-FQ8A; Boochever, Robert, FED.
Jup. CTR., perma.cc/D842-HPPN.

2 Rubin, Alvin Benjamin, FED. JUD. CTR., https://perma.cc/442Q-WYSM; Bownes, Hugh
Henry, FED. JuD. CTR., https://perma.cc/3LER-XMJM; Reavley, Thomas Morrow, FED.
Jup. CrtR., perma.cc/FL5N-DUC9; Johnson, Samuel D., Jr, FEp. Jubp. CTIR.,
https://perma.cc/VF74-QD9T; Johnson, Frank Minis, Jr, FEp. Jup. CIR.,
https://perma.cc/82GZ-597M.

3 Keith, Damon Jerome, FED. JuD. CTR., https://perma.cc/99NG-KEUN; Poole, Cecil E,
FED. JuD. CTR., https://perma.cc/E7AY-CQE6; Kennedy, Cornelia Groefsema, FED. JUD.
CTR., https://perma.cc/X838-A5Y2.

%% Pregerson, Harry, FED. JuD. CTR., https://perma.cc/Q3V4-AYUX.
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Clark, James Marshall Sprouse, Arthur Lawrence Alarcén).>>® Four took sen-
ior status during the Clinton administration (Thomas Tang, James Dickson
Phillips Jr., Phyllis A. Kravitch, Betty Binns Fletcher ).>** One judge died
(Francis Dominic Murnaghan Jr.).>> One Carter appointee who was eligible
for senior status during the H.W. Bush administration took senior status dur-
ing the W. Bush Administration (Theodore McMillian).>*®

Twenty Carter appointees became or would have become eligible for
senior status during the Clinton Administration. If we exclude Ruth Bader
Ginsburg, who was elevated to the Supreme Court, fourteen took senior sta-
tus, resigned, or became inactive during the Clinton Administration (Monroe
G. McKay, William Albert Norris, Richard Dickson Cudahy, James Kenneth
Logan, Abner Mikva, Dorothy Wright Nelson, Joseph Jerome Farris, Na-
thaniel R. Jones, William Canby, Jon O. Newman, Joseph Woodrow Hatchett,
Henry Anthony Politz, Samuel James Ervin III, and Patricia Wald).”* Two
took senior status during the W. Bush Administration (Gilbert S. Merritt Jr.

5 Williams, Jerre Stockton, FED. JuD. CTR., https://perma.cc/3NEM-HG5M; Clark,
Thomas Alonzo, FED. Jup. CTR., https://perma.cc/5V5D-SFEP; Sprouse, James Mar-
shall, Fep. Jup. CTR., https://perma.cc/3TCT-FCC8; Alarcon, Arthur Lawrence, FED.
Jup. CTR., https://perma.cc/RJG8-C6TW.

¢ Tang, Thomas, FED. JUD. CTR., https://perma.cc/NS9J-HSXJ; Phillips, James Dickson,
Jr., FED. Jup. CTR., https://perma.cc/C7TH-MH9S; Kravitch, Phyllis A., FED. Jup. CTR.,
https://perma.cc/V949-6XSH;  Fletcher,  Betty  Binns, Fep. Jup. CIR.,
https://perma.cc/C6JV-F29N.

7 Murnaghan, Francis Dominic, Jr., FED. JuD. CTR., https://perma.cc/2D4B-8QFB.

*8  McMillian, Theodore, FED. JUD. CTR., https://perma.cc/F5JEYKM2.

% McKay, Monroe G., FED. JuD. CTR., https://perma.cc/S59F-W4ZV; Norris, William Al-
bert, FED. Jup. CTR., https://perma.cc/U95H-8QV7; Cudahy, Richard Dickson, FED. JUD.
CTR., https://perma.cc/XCOW-K94X; Logan, James Kenneth, FeDp. Jup. CTR.,
https://perma.cc/F4EK-9WEY,  Mikva, = Abner  Joseph, FEp. Jup. CIR.,
https://perma.cc/BFL6-3WLR;  Nelson, Dorothy = Wright, Fep. Jup. CIR.,
https://perma.cc/QP5A-RBYH;  Farris, Joseph  Jerome, FeEp. Jup. CIR.,
https://perma.cc/A2ZA-QZC3; Jones, Nathaniel Raphael, Fep. Jup. CIR.,
https://perma.cc/N9G9-C4VW, Canby, William Cameron, Jr., FEDp. Jup. CTR.,
https://perma.cc/B39L-QBGK; Newman, Jon Ormond, Fep. Jup. CIR.,
https://perma.cc/E6HT-833L; Hatchett, Joseph Woodrow, Fep. Jup. CIR.,
https://perma.cc/69BA-SY3N;  Politz, ~Henry Anthony, Fep. Jup. CIR.,
https://perma.cc/VC3G-JGK5; Ervin, Samuel James III, Fep. Jup. CIR.,
https://perma.cc/466T-LMUS; Wald, Patricia McGowan, Fep. Jup. CIR.,
https://perma.cc/NHT9-5P9D.
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and Procter Ralph Hug Jr.).>*® Two took senior status during the Obama ad-
ministration, Dolores Sloviter, and Boyce E Martin Jr.,>®" however the latter
seat was filled by President Trump.*®* The last Carter appointee on the court
of appeals, Stephen Reinhardt, could wait no longer, died in 2018, and was
replaced by a Trump nominee.’® Yet he somehow continued to issue opin-
ions after he died!*** Thankfully, “federal judges are appointed for life, not
for eternity.”>*

Eight Carter appointees became or would have become eligible for
senior status during the W. Bush administration. If we excluded Stephen
Breyer, who was elevated to the Supreme Court, four, in fact, took senior
status during the W. Bush administration (Richard S. Arnold, Amalya Lyle
Kearse, Stephanie Kulp Seymour, Harry T. Edwards).*®® The remaining three
took senior status during the Obama Administration (R. Lanier Anderson III,
Mary M. Schroeder, Carolyn Dineen King).>*’

4.5.2.2. Reagan Appointees

Two Reagan appointees became or would have become eligible for
senior status during the Reagan administration, and took senior status dur-
ing the Reagan Administration: Jesse E. Eschbach and Leroy John Contie Jr.,
who were both appointed to the court of appeals at the age of 61.>® (They

0 Merritt, Gilbert Stroud, Jr., FED. JUD. CTR., https://perma.cc/2K8Y-HBUB; Hug, Proctor
Ralph, Jr., FED. JUD. CTR., https://perma.cc/2U9X-U5MN.

61 Sloviter;, Dolores Korman, FED. JuD. CTR., https://perma.cc/ZMU2-RDJ2; Martin, Boyce
Ficklen, Jr., FED. JuD. CTR., https://perma.cc/BQ4U-54EG.

%2 Thapar; Amul Roger, FED. JUD. CTR., https://perma.cc/RNE6-T25N.

%3 Reinhardt, Stephen Roy, FED. JuD. CTR., https://perma.cc/H4KY-8R42.

4 Yovino v. Rizo, 586 U.S. 181, 182 (2019) (per curiam).

55 Id. at 186.

%6 Arnold, Richard Sheppard, FED. JuD. CTR., https://perma.cc/BL3J-VHU; Kearse, Amalya
Lyle, FED. JUD. CTR., https://perma.cc/9SF6-3H5W, Seymour; Stephanie Kulp, FED. JUD.
CtR., https://perma.cc/T9JQ-XUBQ; Edwards, Harry Thomas, FED. JuD. CTR.,
https://perma.cc/KR5R-LTH2.

7 Anderson, R[obert] Lanier III, FED. JUD. CTR., https://perma.cc/YY42-UKM4; Schroeder,
Mary Murphy, FED. JuD. CTR., https://perma.cc/6WVU-RSRU; King, Carolyn Dineen,
FED. JuD. CTR., https://perma.cc/5SRA-EV6U.

8 Eschbach, Jesse Ernest, FEp. JuD. CTR., https://perma.cc/C26J-PAV2; Contie, Loroy
John, Jr., FED. JuD. CTR., https://perma.cc/NA6H-K7D8.
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both had previously served on the district courts—that time counts towards
the Rule of 80).>* Three Reagan appointees ended active status early during
the Reagan administration: Emory M. Sneeden (health) and Robert Madden
Hill (death) and Robert Bork (resigned after being Borked).*”

Five Reagan appointees became or would have become eligible for
senior status during the H.W. Bush Administration. Four of them in fact took
senior status during the H.W. Bush Administration (Robert B. Krupansky,
Harry W. Wellford, Robert E Chapman, Lawrence W. Pierce).””" Zero took
senior status during the Clinton administration. One took senior status dur-
ing the W. Bush Administration (John Louis Coffey).*”> One Reagan appoin-
tee, Kenneth W. Starr, resigned during the H.W. Bush Administration to be-
come Solicitor General.””

Thirty-nine Reagan circuit appointees became or would have become
eligible for senior status during the Clinton Administration. Twenty-nine of
them in fact took senior status during the Clinton Administration (George C.
Pratt, Richard J. Cardamone, John R. Gibson, Ralph B. Guy Jr., Frank X. Al-
timari, Robert R. Beezer, James L. Buckley, J. Daniel Mahoney, John T.
Noonan Jr., Charles E. Wiggins, William Lockhart Garwood, Frank J. Magill,
Edward Leavy, Cynthia Holcomb Hall, Glenn Leroy Archer Jr., Robert Cowen,
David R. Thompson, John Malcolm Duhe Jr., George Gardner Fagg, Walter
King Stapleton, David Aldrich Nelson, John Carbone Porfilio, Melvin T. Bru-
netti, Stephen Hale Anderson, James L. Ryan, Morton Ira Greenberg, Ralph
K. Winter Jr., Laurence Silberman, and Emmett Ripley Cox).””* Four of the

%9 28 U.S.C. § 371(e)(1)(A).

70 Sneeden, Emory Marlin, FED. JUD. CTR., https://perma.cc/S36U-SZU6; Hill, Robert
Madden, FED. JuD. CTR., https://perma.cc/2Z5E-BWVC; Bork, Robert Heron, FED. JUD.
CTR., https://perma.cc/A6S7-86TW.

>’ Krupansky, Robert B., FED. JUD. CTR., https://perma.cc/KC3Q-GE9B; Wellford, Harry
Walker, FED. JuD. CTR., https://perma.cc/9R5D-ZYS6; Chapman, Robert Foster, FED.
Jup. CTR., https://perma.cc/6L6G-3U66; Pierce, Lawrence Warren, FED. JuD. CTR.,
https://perma.cc/BVV2-E4GA.

72 Coffey, John Louis, FED. JUD. CTR., https://perma.cc/W53R-VP3N.

73 Starr, Kenneth Winston, FED. JUD. CTR., https://perma.cc/F3LD-ZDQ9.

74 Pratt, George Cheney, FED. JUD. CTR., https://perma.cc/RX8E-BCYH; Cardamone, Rich-
ard J., FED. Jup. CTR., https://perma.cc/6FT6-NH4U; Gibson, John R., FED. JuD. CTR.,
https://perma.cc/BY95-97NQ;  Guy, Ralph B., Jr, Fep. Jup. CIR,,
https://perma.cc/2SKJ-QMJV;  Altimari, Frank X, FEp. Jup. CTR.,
https://perma.cc/5G3K-DYCJ; Beeger, Robert R., FED. Jup. CTR.,
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Reagan appointees who were eligible for senior status during the Clinton
Administration took senior status during the W. Bush Administration (C. Ar-
len Beam, Edward Roy Becker, Pasco Bowman II, and Bruce M. Selya).>”> One
Reagan appointee who was eligible for senior status during the Clinton Ad-

ministration took senior status during Trump (Roger Leland Wollman

) 576

One Reagan appointee who was eligible for senior status during the Clinton
Administration died during the tail-end of the Trump Administration
10/26/20 (Juan R. Torruella),””” but his seat was filled by President
Biden.””® Three Reagan appointees ended their status early during the

575

576
577

578
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Roy, FED. Jup. CTR., https://perma.cc/RL8W-RSU9; Bowman, Pasco Middleton II, FED.
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Wollman, Roger Leland, FED. JuD. CTR., https://perma.cc/FLJ6-996T.
Torruella, Juan R., FED. JuD. CTR., https://perma.cc/6UZE-CRFJ.
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Clinton administration: William D. Hutchinson (death), Herbert Theodore
Milburn (disability), and Roger Miner (disability).””® Pauline Newman, a
Reagan appointee who was eligible for senior status during the Clinton ad-
ministration, still has not taken senior status, though her court is stealthily
impeaching her.>®

Twenty-three Reagan circuit appointees became or would have be-
come eligible for senior status during the W. Bush Administration. (Here I
excluded Antonin Scalia, who, if he had stayed on the D.C. Circuit, would
have been eligible for senior status in 2001.)*®' Eleven Reagan circuit ap-
pointees who were eligible for senior status during the W. Bush Administra-
tion in fact took senior status during the W. Bush Administration (Bobby Ray
Baldock, Wade Brorby, Alan Eugene Norris, Stephen E Williams, Stephen S.
Trott, Richard Lowell Nygaard, David M. Ebel, Patrick Higginbotham, Wil-
liam Walter Wilkins, Daniel Anthony Manion, and Kenneth Francis Rip-
ple).*® Four took senior status during the Obama Administration (Paul Red-
mond Michel, Robert Mayer, David B. Sentelle, and Anthony Joseph Scir-
ica).®® Three Reagan appointees took senior status during the Trump

7% Hutchinson, William D., FED. JUD. CTR., https://perma.cc/ES55-NS7R; Milburn, Her-
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https://perma.cc/WBG7-TZ5R; Nygaard, Richard Lowell, Fep. Jup. CIR.,
https://perma.cc/BBB7-PRTC; Ebel, David M., FED. JuD. CTR., https://perma.cc/RX8E-
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Jup. CTR., https://perma.cc/9K7G-UGAL.
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Administration (W. Eugene Davis, Diarmuid O’Scannlain, and E. Grady
Jolly).”®* One Reagan appointee resigned (Richard Posner).*® President
Biden appointed replacements for two Reagan appointees who became eli-
gible for senior status during the W. Bush administration: Michael Stephen
Kanne (died on 6/16/22) and Joel Flaum (took senior status on
11/30/2020).°% Two Reagan circuit appointees who would have become el-
igible for senior status during the W. Bush Administration, but ended active
service early: Jean Galloway Bissell (died on 2/4/1990) and Carol Los Mans-
mann (died on 3/9/2002).%%

Nine Reagan appointees became or would have become eligible for
senior status during the Obama Administration. Three of them took senior
status (Deanell Reece Tacha, Douglas H. Ginsburg, and James Larry Ed-
mondson).*®® One took senior status during the Trump Administration
(Danny J. Boggs).”® Another resigned during the Trump Administration
(Alex Kozinski).>*® Four Reagan appointees who were eligible for senior sta-
tus during the Obama Administration still have not yet taken senior status,
(J. Harvie Wilkinson III, Jerry Edwin Smith, Frank H. Easterbrook, and Edith
Jones).>"!
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4.5.2.3. H.W. Bush Appointees

None of President George H.W. Bush’s circuit court appointees be-
came eligible for senior status during his single term in office. Five of George
H.W. Bush’s circuit court appointees became or would have become eligible
for senior status during the Clinton Administration. And four of those judges
in fact took senior status during the Clinton Administration (Conrad K. Cyr,
Joseph M. McLaughlin, Clyde H. Hamilton, and S. Jay Plager).**> Only one
H.W. Bush appointee who was eligible to take senior status during the Clin-
ton Administration waited until the W. Bush Administration (Jane Richards
Roth).>*

Nineteen of President George H.W. Bush’s circuit court appointees be-
came or would have become eligible to take senior status during George W.
Bush Administration. Eleven of them took senior status during the W. Bush
Administration (Norman H. Stahl, Richard Fred Suhrheinrich, Eugene Ed-
ward Siler Jr., Ferdinand Fernandez, David Rasmussen Hansen, Thomas G.
Nelson, Raymond Charles Clevenger III, John M. Walker Jr., Morris S. Ar-
nold, Harold R. DeMoss Jr., and Arthur Raymond Randolph).*** Three of
them ended active service during the Obama Administration: Susan H. Black
and Michael Boudin took senior status, and Pamela Ann Rymer died. One
(Paul Joseph Kelly Jr.) was replaced by President Trump. Another (Ilana
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Rovner) will soon be replaced by President Biden.** Three H.W. Bush ap-
pointees who were eligible to take senior status during the W. Bush Admin-
istration, still have not taken senior status: Alan David Lourie, James B.
Loken, and Paul V. Niemeyer.>*

Fourteen H.W. Bush appointees became or would have become eligi-
ble for senior status during the Obama Administration. (I exclude Justice
Samuel Alito, who was appointed in 1990 and would have become eligible
for senior status in 2015.)*” Eight of them took senior status during the
Obama Administration (Rhesa Hawkins Barksdale, Alvin Anthony Schall,
Andrew Kleinfeld, Stanley E Birch Jr., Jacques L. Wiener Jr., Emilio M. Garza,
Joel Fredrick Dubina, and Randall Ray Rader).>*® One judge (Karen J. Wil-
liams), ended active service early on July 8, 2009 due to disability.”” Karen
L. Henderson became eligible for senior status during the Obama Admin-
istration, but still has not taken it.5

Three H.W. Bush appointees became or would have become eligible
for senior status during the Trump Administration. All three took it (Alice M.
Batchelder, Dennis G. Jacobs, Edward Earl Carnes).*! Timothy K. Lewis, who
would have been eligible for senior status during the Trump Administration,
resigned early in June 1999.%> One H.W. Bush circuit appointee, J. Michael

% Rovner, Ilana Kara Diamond, FED. JUD. CTR., https://perma.cc/G2QJ-G5VJ.
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FED. Jup. CTR., https://perma.cc/X47P-6EYS; Niemeyer, Paul Victor, FED. JuD. CTR.,
https://perma.cc/P4JS-PNKY.

97 Alito, Samuel A., Jr., FED. JuD. CTR., https://perma.cc/QH4X-8D4G.
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Luttig would have been eligible for senior status in 2019 during the Trump
Administration, but resigned in 2006 to become the General Counsel of Boe-

mg.603

4.5.2.4. Clinton Appointees

Three of President Clinton’s circuit nominees became or would have
become eligible for senior status during the Clinton Administration. One
took it during the Clinton Administration (H. Lee Sarokin).®® One took it
during the W. Bush Administration (A. Wallace Tashima).®® And one took it
at the tail-end of the Obama Administration (Diana E. Murphy).®%

Sixteen of President Clinton’s circuit nominees became or would have
become eligible for senior status during the W. Bush Administration. Three
of them in fact took senior status during the W. Bush Administration (Pierre
N. Leval, Robert Manley Parker, and Chester J. Straub).®”” Five waited until
the Obama Administration (Maryanne Trump Barry, Guido Calabresi, Ter-
ence T. Evans, Rosemary Barkett, and Martha Craig Daughtrey).®®® Zero Clin-
ton appointees who were eligible for senior status during the Trump admin-
istration took it. The remaining six Clinton appointees who were eligible
during the W. Bush Administration all took it during the Biden Administra-
tion (James L. Dennis, Judith Ann Wilson Rogers, Rosemary S. Pooler, José
A. Cabranes, Carlos F. Lucero, and David S. Tatel).®” One (John David Kelly)
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died early in October 1998.°° Another (Fred I. Parker) died early in August
2003.°"

Thirty-eight Clinton appointees became or would have become eligi-
ble for senior status during the Obama Administration. Fourteen of them in
fact took senior status during the Obama Administration (Robert D. Sack,
Arthur J. Gajarsa, Raymond C. Fisher, Michael Daly Hawkins, Kermit Edward
Bye, Kermit Lipez, William Curtis Bryson, Ronald Lee Gilman, Fortunato Be-
navides, Richard Linn, Michael R. Murphy, Marjorie Rendell, Julio M.
Fuentes, and Barry G. Silverman).°"® Four took senior status during the
Trump Administration (Stanley Marcus, William Byrd Traxler Jr., Frank M.
Hull, and Ann Claire Williams).**® Thirteen waited until the Biden Admin-
istration (Diana Gribbon Motz, Robert Bruce King, Sandra Lynch, Mary Beck
Briscoe, Theodore McKee, Richard Paez, William A. Fletcher, Marsha S. Ber-
zon, Susan P Graber, Thomas L. Ambro, Diane Wood, M. Margaret McKeown,
and R. Guy Cole Jr).*”* Five who were eligible during the Obama
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Administration still have not taken senior status (Timothy B. Dyk, Karen Nel-
son Moore, Eric L. Clay, Ronald M. Gould, and Carl E. Stewart).®”® One died
early during the Obama Administration (M. Blane Michael).?'® One resigned
early during the Obama Administration (Robert Harlan Henry).®"’

Six Clinton appointees became eligible for senior status during the
Trump administration. (I exclude Justice Sotomayor, who, counting back-
wards to her district court appointment in 1992, became eligible for senior
status in 2019.)°"® Only one took it: Richard Tallman.®*’ Three stepped down
during the Biden Administration: Robert Katzmann and Sidney R. Thomas
took senior status.®® Merrick Garland resigned to become Attorney Gen-
eral.®”’ Two Clinton appointees who were eligible for senior status during
the Trump administration remain active: Johnnie B. Rawlinson and Kim
McLane Wardlaw.®*
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4.5.2.5. W. Bush Appointees

One W. Bush appointee became eligible for senior status during the W. Bush
Administration, and he took it: Franklin Van Antwerpen, who was appointed
to the Third Circuit at the age of 64 after seventeen years on the District
Court.*®

Twenty W. Bush appointees became or would have become eligible
for senior status during the Obama Administration. Six in fact took senior
status during the Obama Administration (Michael Joseph Melloy, Terrence
L. O’ Brien, John Daniel Tinder, Richard C. Wesley, Barrington Daniels Parker
Jr., and Richard Clifton).®** Eight waited for the Trump Administration (D.
Michael Fisher, William J. Riley, David McKeague, Edward C. Prado, Edith
Brown Clement, John M. Rogers, Reena Raggi, and Carlos Bea).®” Three W.
Bush appointees who were eligible for senior status during the Obama Ad-
ministration still have not taken senior status (Harris Hartz, Milan Dale
Smith Jr., and Sharon Prost).®*® Two took senior status during the Biden Ad-
ministration (D. Brooks Smith and Julia Smith Gibbons).%?” Peter W. Hall,
who could have taken senior status during the Obama administration, died
during President Biden’s term.®*®
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Twenty-one W. Bush appointees became or would have become eligi-
ble for senior status during the Trump Administration. Five took senior status
(Dennis Shedd, N. Randy Smith, Deborah L. Cook, Allyson Kay Duncan, Jay
Bybee).®”” Two W. Bush appointees who became eligible for senior status
during the Trump Administration resigned: Janice Rogers Brown and
Thomas B. Griffith.®*® One (Michael Chertoff) resigned early in February
2005 to become Secretary of Homeland Security.®®" Another (Michael
McConnell) resigned early to return to academia in August 2009, and Presi-
dent Obama filled his seat.®® One (Jeffrey R. Howard) took senior status
during the Biden Administration.®® Nine W. appointees who became eligible
for senior status during the Trump administration remain on active status
(Consuelo Callahan, William Duane Benton, Roger Gregory, Leslie H. South-
wick, Richard Allen Griffin, Bobby Shepherd, Priscilla Owen, Sandra Segal
Ikuta, and G. Steven Agee).®** One W. Bush appointee (Susan Bieke Neilson),
who would have become eligible for senior status in 2021, died in 2006, and
was replaced by President W. Bush.®®® Chief Justice Roberts, who was ap-
pointed to the D.C. Circuit in 2003, became eligible for senior status in
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2020—right around the time I urged him to resign!®*® Justice Brett Ka-
vanaugh will be eligible for senior status in 2030, and Justice Neil Gorsuch
in 2032.%%7

Six W. Bush appointees became eligible for senior status during the
Biden administration. Two took senior status (Helene White and Kent A. Jor-
dan).®*® The other four remain on active status (Timothy Tymkovich, Diane
S. Sykes, Lavenski Smith, Debra Ann Livingston).®*

The remaining eleven W. Bush appointees will become eligible for
senior status between 2025 and 2033 (Jeffrey Sutton, Jerome Holmes, Wil-
liam H. Pryor Jr., Michael Chagares, Steven Colloton, Raymond Gruender,
Catharina Haynes, Thomas Hardiman, Jennifer Elrod, Raymond Kethledge,
and Kimberly Ann Moore).

4.5.2.6. Obama Appointees

Six Obama nominees became or would have become eligible for sen-
ior status during the Obama Administration. Two took senior status during
the Obama Administration (Andre M. Davis and Gerard E. Lynch).** One
took it during the Trump Administration (Julie E. Carnes). Three took it dur-
ing the Biden Administration (Evan Wallach, Henry Franklin Floyd, and Ber-
nice B. Donald).*"

Five Obama nominees became or would have become eligible for sen-
ior status during the Trump Administration. Two took it (Thomas I. Vanaskie
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and Christopher E Droney).** Three waited for the Biden Administration
(Denny Chin, Barbara Milano Keenan, and Beverly B. Martin).**

Twelve Obama nominees became eligible for senior status during the
Biden Administration. Nine took senior status during the Biden Administra-
tion (O. Rogeriee Thompson, Susan L. Carney, David Hamilton, James A.
Wynn Jr., Andrew D. Hurwitz, William J. Kayatta Jr., Joseph A. Greenaway
Jr., and Kathleen M. O’Malley).®** Three remain in active status (Jimmie V.
Reyna, Scott Matheson Jr., and James E. Graves Jr.).**® Two Obama appoin-
tees who were not yet eligible for senior status resigned, and their seats were
filled by President Biden: Paul J. Watford and Gregg Costa.**

Thirty Obama nominees will become available for senior status be-
tween 2025 and 2037 (Richard G. Taranto, Albert Diaz, Mary H. Murguia,
Carolyn B. McHugh, Robert E. Bacharach, Stephen A. Higginson, Luis Felipe
Restrepo, Morgan Christen, Gregory A. Phillips, Patty Shwartz, Nancy
Moritz, Adalberto Jordan, Cornelia Pillard, Pamela Harris, Robert L. Wilkins,
Patricia Millett, Jill A. Pryor, Jane L. Kelly, Jacqueline Nguyen, Stephanie
Thacker, Raymond Lohier, Robin S. Rosenbaum, Todd M. Hughes, Sri Srini-
vasan, David Jeremiah Barron, Cheryl Ann Krause, Raymond T. Chen, Kara
Farnandez Stoll, John B. Owens, and Michelle Friedland).®*
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Only one Trump appointee became eligible for senior status during
the Biden Administration (Ralph R. Erickson) but he did not take it and re-
mains active.*”® The remainder of the Trump Appointees will become eligible
for senior status between 2025 and 2047.% Justice Amy Coney Barrett will
be eligible for senior status in 2037.%%°

I have not compiled numbers for the Biden Administration yet.
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4.5.3. Do judges strategically time taking senior status?

The section above provided some nitty-gritty details about when fed-
eral judges became eligible for senior status and when they in fact took sen-
ior status. How many judges strategically timed their taking of senior status?
Answering this question with any precision is exceptionally difficult because
every judge is unique. A judge’s decision to take senior status is quite per-
sonal and is likely based on many factors that are simply unknowable to the
public. It is possible to survey judges to ask why they took senior status when
they did, but I suspect that would not be a productive endeavor. Indeed,
many, if not most judges, would probably say that politics played no role in
their decision to take senior status, and they continued the job until they
were no longer able to do so at full steam.

Perhaps the most practical way to address this question is to measure
objective factors about a judge’s decision to take senior status. Consider sev-
eral primary questions:

e How long after a circuit judge became eligible for senior status did
the judge take senior status? (a) right away; (b) within 0-2 years; (c)
within 2—4 years; (d) within 4-8 years; (3) more than 8 years.

e Isthere some neutral reason why the judge delayed taking senior sta-
tus, for example, to finish a tenure as chief judge?

e Who was the President when the judge became eligible for senior sta-
tus? Who was the President when the judge in fact took senior status?
(a) a President of the same political party as the President who ap-
pointed that judge; (b) a President of the opposite political party as
the President who appointed that judge; (c) the judge was a “com-
promise” candidate, so should not necessarily be affiliated with the
President who appointed that judge; (d) the judge may have started
his career at one end of the spectrum but over time drifted to the
other end of the spectrum.

e Which party had control of the Senate when the judge became eligible
for senior status, and took senior status? (a) the same party as the
President who appointed that judge; (b) the opposite party of the
President who appointed that judge.

e Before the elimination of the blue slip for circuit judges, who were
the home-state senators of the circuit judge who was eligible for sen-
ior status? (a) both senators were members of the same party as the
President who appointed that judge; (b) one senator was a member
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of the same party as the President who appointed that judge; (c) nei-
ther senator was a member of the same party as the President who
appointed that judge.

Was the judge replaced by a former clerk or someone close to the
judge’s chambers?®' (It is no mystery that Justices Kennedy and
Breyer were replaced by their former clerks.) Did the judge request
to be replaced by someone, and when that person was not picked, did
the judge withdraw their senior status election?°>

Did the judge receive some other executive-branch appointment after
taking senior status?®*® Inducements work.

Did the judge make their senior status take effect immediately, or did
the judge condition the senior status on the confirmation of their suc-
cessor?®**
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There is some anecdotal evidence. Judge Christopher Droney, an
Obama nominee to the Second Circuit, acknowledged that politics “play
some role” in a judge’s decision to step down, and he acknowledged “at least
one” colleague who “held off for a while” and then took senior status as soon
as her preferred president was “sworn in.”** I think Droney described a fairly
common phenomenon, though his candor was a pleasant surprise. After the
2020 election, several Ninth Circuit judges told the Los Angeles Times they
were waiting for a democratic President to take senior status.®>® Several more
judges expressed a similar sentiment to Bugzzfeed.®” During the start of the
Biden Administration, I observed quite a few judges, who had been eligible
for senior status for some time, promptly announce they would take senior
status.®® Judge Tatel of the D.C. Circuit took senior status early in the Biden
Administration.®® He later said that he did not want to risk having his re-
placement picked during a second Trump presidency.®®® His thinking is ra-
tional. In 2017, I urged Republican-appointed judges who were eligible to
take senior status to take it!®®" At least one Republican appointee who re-
mains on active status graciously took my meddling in stride.®
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Determining why a judge may or may not take senior status at any
given point is extremely complicated, and probably requires a case-by-case
basis to unpack all of the various compromises that go into judicial selection.
My tentative observation is that judges are more likely to strategically time
their senior status than take it at random, but the specifics will have to wait
for a future project.*®®

Here, it is enough to say that at least some judges will time their tak-
ing of senior status to coincide with a President and Senate of their liking.
What can be done about it? I will first offer a proposal that is perfectly con-
stitutional that I do not endorse. Then, I turn to Proposal #10, which is prob-
ably constitutional, and would be far more effective.

4.5.4. Use it or lose it: judges can only elect for senior status
on the day they reach the Rule of 80

Article III does not require that judges be offered “senior status” as a
form of semi-retirement.®® Indeed, judges are not constitutionally entitled
to a pension. Life tenure means you have to work for life. But as things stand
now, judges can elect to take senior status at any time after they are eligible.
The process could easily be changed without offending the Constitution.
Judges would have one, and only one opportunity to take senior status: on
the day they reach the Rule of 80. Judges could notify the President, the
Senate, and the Administrative Office in advance of that date that they plan
to take senior status. That way, the President can make a nomination, and
the Senate can confirm a replacement. But that election would not take ef-
fect until the Rule of 80 day. At that point, they will become senior status
judges. They can keep a full caseload, with a full complement of staff. Or
they can gradually reduce their caseload and maintain their judicial position.
But they would no longer be able to participate in the en banc court.

663 There was recently an article published on the issue of strategic senior status timing,

but due to a significant mischaracterization of my own work, I caution others who
might cite it. Josh Blackman, Professor Xiao Wang in the Minnesota Law Review Refutes
a Position I Do Not Hold, VOLOKH CONSPIRACY (Feb. 8, 2023, 12:21 PM),
https://perma.cc/93WC-SLDB.

664 See U.S. CONST. art. IIL
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What happens if judges do not elect for senior status at that time?
They will never be able to. Use it or lose it. The judges would never be able
to request a reduced caseload. They could choose to continue serving at a
full level or resign with a full pension for life.

This proposal is straightforward, but I do not favor it. Judges may not
be ready to retire at the age of 65, so would likely not opt to accept senior
status. But if several years later the full caseload becomes too much to han-
dle, their sole option is resignation. The federal judiciary would lose many
ready, willing, and able judges. Conversely, there are many judges who might
be inclined to eventually take senior status, and have a reduced caseload,
but would fear missing their one chance to elect for senior status and will
take it prematurely. Again, the federal judiciary would lose far too many
judges who have much to offer. There is also another risk: cunning chief
judges could finagle with setting cases for en banc rehearing in light of a
particular judge’s anticipated senior-status date.®®

Proposal #10, which is introduced below, is more complicated, but
more flexible.

4.5.5. When a judge hits the rule of 80, a new judgeship is
automatically created

With the exception of death and disability, judges have near-complete
discretion over when their seat becomes vacant. (Impeachment of judges is
beyond rare.)®® And judges can use that discretion to exert considerable
sway over who replaces them. Judges can wait till their preferred President
is in the White House, and their preferred political party has a majority in
the Senate. Judges can lobby home-state senators to pick their preferred suc-
cessor. Judges can even accept executive-branch appointments as an induce-
ment to step down. I find all of these backroom dealings unseemly. Proposal
#10 would end these machinations.

Under this proposal, a circuit judgeship will be created by statute such
that it can only be held by one person. When that person dies, retires, or
reaches the Rule of 80, a new statutory judgeship is automatically created.
The President and the Senate will know the Rule of 80 date and can

655 See George & Yoon, supra note 421.

66 Impeachment of Federal Judges, FED. JUD. CTR., https://perma.cc/KSWR-ULZN.
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nominate and confirm a replacement well in advance. This proposal would
ensure that the circuit courts routinely turn over with new nominees who
might bring fresh perspectives on the law.

Presidents who are nominating circuit judges can calculate with a de-
gree of accuracy how many years they could serve on the en banc court and
choose accordingly. This proposal would probably skew nominees to be
younger, but that is already the norm. Above, I identified several circuit
judges who were nominated in the early to mid-60s. That sort of pick would
be unfathomable today. Nowadays, judges are being picked in their 30s, with
plenty of run-way before hitting the Rule of 80 at the earliest possible junc-
ture—the age of 65.

Of course, this proposal will only work if the judge who reaches the
rule of 80 can no longer serve on the en banc court—otherwise the en banc
court would grow larger and larger. That element comes next.

4.5.6. Judges who meet the Rule of 80 can no longer
participate in the en banc court

Senior status, as it presently operates, is entirely voluntary.®®” But Pro-
posal #10 would not be voluntary. Judges could still assume senior status
when they hit the “Rule of 80” date. But if they do not elect for senior status,
they would remain in “active” status, and still be expected to keep a full
caseload. However, they would no longer be part of the en banc court. They
could not vote on petitions for rehearing en banc, and would not sit on the
en banc court, unless they happened to sit on the panel of a case that will be
reheard en banc. Proposal #10 does not eliminate en banc review altogether.
Rather, this proposal simply provides that certain older Article III judges,
through no election of their own, are disqualified from participating in the
en banc process.

To make up for the missing en banc proceedings, circuit judges who
meet the Rule of 80 would be required to visit on other courts of appeals.
Currently, judges, and senior judges in particular, will sit by designation on
other courts.®®® I think this practice is salutary, as it helps judges learn how
courts operate in other jurisdictions. Moreover, insights and knowledge can

67 28 U.S.C. § 46(0).
68 28 U.S.C. § 294(b).
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be more effectively diffused when judges sit with new colleagues. If Congress
can require the Supreme Court Justices to ride circuit, I think Congress can
require inferior court judges to ride circuit. The visiting circuit responsibili-
ties could be picked by a lottery, to ensure that judges from across the circuit
travel widely, and do not repeat a court till they’ve done all others. This ap-
proach would breed comity, and perhaps find a way to resolve other internal
circuit splits.

Requiring older circuit judges to travel to different locations for travel
could be burdensome. In which case, they may seek senior status, which
would obviate that requirement and allow them to hear fewer cases. A com-
mon thread in my writing is to nudge judges to retirement when they are no
longer able to fully complete their responsibilities. I think this sort of end
game is far more desirable than judges who stay past their prime or try to
leverage their retirement to pick their successor.

4.5.7. Can Congress remove judges eligible for senior status
from the en banc court?

Is this proposal constitutional? Specifically, does this rule prevent cer-
tain judges from “hold[ing] their offices during good Behaviour”? Does the
office of an Article III circuit judge necessarily include hearing the same kind
of cases as other Article III circuit court judges?

As a threshold matter, Congress has no obligation to provide for a
process of rehearing en banc. Congress could provide that appeals from
three-judge panels go directly to the Supreme Court. Or, depending on your
view about jurisdiction stripping, Congress could make a three-judge panel
the end of the road.

Once again, the starting point should be Stuart v. Laird.®® As dis-
cussed above, that early decision upheld the constitutionality of requiring
the Justices to ride circuit.”’ But the Court’s primary holding is relevant to
Proposal #10. The facts of this case are complicated, but to grossly oversim-
plify, Congress purported to abolish a circuit court and transferred the cases

669 Stuart v. Laird, 5 U.S. (1 Cranch) 299 (1803).
670 Id. at 309.
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from that court to another court.®”* Charles Lee (who also represented Wil-
liam Marbury) argued, “the [Judiciary] act of 1802 strikes off sixteen judges
at a stroke, drives them from their offices, and assigns their duties to oth-
ers.”®”? Did the abolition of the court violate Article ITI? The Court, per Justice
Paterson, found no Article III violation with this practice.®”® This aspect of
Stuart’s holding is more controversial than the ruling on circuit riding. I'm
not sure it is correct. Bruce Ackerman, for example, speculated that Chief
Justice Marshall recused from this case because he could not bear writing
something that was so in tension with Marbury v. Madison.®”*

But if this is a precedent, it provides a footing for Proposal #10. If the
position of a circuit judge can be abolished, then I think it would be far less
problematic to simply restrict the types of cases that certain judges on the
court can hear. Indeed, Lee “admitted that congress [has] the power to mod-
ify, increase or diminish the power of the courts and the judges.”®”*

For those squeamish about relying on Stuart, there are far more re-
cent precedents to rely on in the context of judicial ethics. Federal law per-
mits a judicial council to prohibit a federal judge from hearing cases. In cer-
tain cases, the council may “order[] that, on a temporary basis for a time
certain, no further cases be assigned to the judge whose conduct is the sub-
ject of a complaint[.]”°”® This sanction is totally separate and apart from im-
peachment. A judge, who has not been removed from office, can be denied
the ability to hear any cases while ethical proceedings are ongoing. Is this
power consistent with Article III? The courts have held that Congress gave
“the judiciary the power to ‘keep its own house in order.”®”” Indeed, the
courts have prevented judges from being assigned new cases when they fall
behind their docket, even in the absence of any judicial misconduct

71 Id. (“Congress has constitutional authority to establish from time to time such inferior

tribunals as they may think proper; and to transfer a cause from one such tribunal to
another. In this last particular, there are no words in the constitution to prohibit or
restrain the exercise of legislative power.”).
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complaints.””® The Supreme Court observed, under this power, “when a

judge has a given number of cases under submission, he will not be assigned
more cases until opinions and orders issue on his ‘backlog.”®”® And the Court
upheld these protocols as “reasonable, proper, and necessary rules, and the
need for enforcement cannot reasonably be doubted.”®® The Court ex-
plained that “the extraordinary machinery of impeachment” is not the “only
recourse” “if one judge in any system refuses to abide by such reasonable
procedures.”®

A few recent examples demonstrate the sweep of this power. The Ju-
dicial Council of the Federal Circuit has prevented any new cases from being
assigned to Judge Pauline Newman because she refuses to undergo a medical
evaluation with the court’s preferred doctor.®®* And a federal judge in D.C.
upheld this practice.®®® I've written that this conduct amounts to a stealth
impeachment.®®* The Ninth Circuit Judicial Council disciplined a senior fed-
eral district court judge by prohibiting him from hearing criminal law cases
for three years.®® Presumably, the Council thought it would not violate

78 Chandler v. Jud. Council of Tenth Cir. of U.S., 398 U.S. 74, 85 (1970).
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Article III to remove these cases from the judge’s docket. However, this issue
is a bit more complex since the judge had already taken senior status and
had elected not to receive more criminal cases.

As a matter of first principles, I have doubts about the court’s power
to take cases away from a life-tenured judge absent impeachment, even to
enforce a congressional ethics regime. A judge without cases is like a day
without sunshine. Judges can only decide cases or controversies. But without
cases or controversies, there is no way for a judge to exercise her judicial
power. Apparently, the federal courts, acting under congressional authority,
can take cases away from federal judges in the interest of judicial economy.
I also have doubts about Congress’s power to simply eliminate federal courts.
But this is our law. And we can rely on it.

I think Congress could rely on these precedents to take away en banc
votes from circuit judges who reach the Rule of 80, in the interests of judicial
economy. They can keep all of their cases but would simply lose the ability
to vote on petitions for rehearing en banc, which yields a handful of en banc
cases per year in the circuits. If the courts think this power violates Article
I1I, then they can reconsider how a judicial council can prohibit a judge from
hearing cases due to a backlog.

Proposal #10 could be drafted with something of a backup option.
Should the courts declare unconstitutional Proposal #10, the “use it or lose
it” plan would go into effect. That option is plainly constitutional, in that
judges would have one, and only one opportunity to elect for senior status.
Perhaps given the choice between “use it or lose it” and losing senior status,
the judges would prefer the latter option.

4.5.8. Could this rule be applied to the Supreme Court?

I realize this proposal could be attractive for those who seek to impose
term limits on Supreme Court Justices. (I am not one of them.) Justices who

https://perma.cc/SH5X-BAST; Judicial Council of the Ninth Circuit, In re Complaint
of Judicial Misconduct, Nos. 23-90037 & 23-90041, at 24 (May 1, 2024),
https://perma.cc/5CS8-PTDZ (“[T]he Judicial Council approves and confirms this ar-
rangement pursuant to 28 U.S.C. § 294(c) by limiting Judge Benitez’s designation of
approved judicial duties as to newly-assigned cases to non-criminal civil matters for
three years.”).
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reach the Rule of 80 date would no longer be able to hear any cases, unless,
perhaps, there is a recusal, and a senior judge could be the ninth vote. This
proposal, as applied to the Supreme Court, would have to overcome an ad-
ditional constitutional hurdle. Article III begins, “The judicial Power of the
United States shall be vested in one supreme Court,” emphasis on one.®®
Would there still be one Supreme Court if not all members of the Court sat
together? During the Court Packing debate, Chief Justice Charles Evans
Hughes wrote to Congress that separating the Court into panels would not
be constitutional.®®” He explained, “The Constitution does not appear to au-
thorize two or more Supreme Courts or two or more parts of a Supreme
Court functioning in effect as separate courts.”®®

If Proposal #10 operates in a gray zone with respect to inferior circuit
court judges, it is a much harder sell for Supreme Court Justices. I do not
advance it here, though I suspect others will.

4.5.9. Would this rule be applied prospectively and
retroactively?

Could this rule be applied prospectively to circuit judges who have
not yet been confirmed? If applied prospectively, I do not think circuit judges
would have any expectation to hear a particular type of case. It would be a
harder question of whether this rule could be applied retroactively. Indeed,
based on my statistics above, a significant number of federal judges would
immediately become ineligible to sit on the en banc courts. Moreover, that
surplus of vacancies would give a single President a windfall. I'm not sure if
there is a fair way to phase in this proposal, without picking and choosing
which Rule-of-80 judges could remain on the circuit courts. It may be most
salutary to simply apply this rule prospectively. As a result, the benefits may
not be felt for three decades, or more. That is a feature, rather than a bug.
These sorts of changes should be gradual, where it isn’t clear ex ante who
will benefit and who will hurt.

686 1.S. CONST. art. III, § 1.

687 See Text of Hughes Letter, N.Y. TIMES (Mar. 23, 1937), at 1, https://perma.cc/4PG7-
59ZK.
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5. CONCLUSION

The project of bilateral judicial reform is equal parts ambitious and
naive. I fully appreciate that of these ten proposals, zero are ever likely to go
into effect. Moreover, I realize this Article has a bit of a Festivus vibe—I air
a lot of grievances. It’s not the first time I've done it.®®* And I don’t pretend
that I've worked out all the kinks, or that these proposals are entirely practi-
cable here. My hope is that through some outside-the-box thinking, I can put
ideas into the ether that eventually coalesce into tangible proposals.

These proposals will likely have foreseeable consequences. With the
expansion of mandatory jurisdiction and mandatory oral argument sessions,
the Court’s docket would increase significantly. When Chief Justice Roberts
clerked, the Court decided about 200 cases per year.®” That is probably a
floor of what would be decided. Perhaps a conciliatory measure would be to
add additional law clerks to spread the workload. But if the Burger Court
could handle that caseload in the 1980s without modern technology, the
present court could learn to manage.

I suspect some critics will see the expanded caseload as a justification
for Court expansion. I think this concern would be mitigated by the Justices
reducing their extracurricular activities. The Justices could also reduce the
length of oral argument time—they should do that immediately! The Justices
might also avoid the gratuitous and often unnecessary separate writings that
make opinions far too long to actually read. And, if the work is too tough,
the Justices can step down. Congress could make it more enticing by increas-
ing the pension that Justices receive upon retirement by several multiples. It
is life tenure, not a life sentence.

68 Columbus School of Law Student Chapter, Feddie Night Festivus: Blackman vs. Every-

body!, FEDERALIST Soc. (Dec. 23, 2021, 8:00 PM), https://perma.cc/6A2F-PA3J.
See Ryan J. Owens & David A. Simon, Explaining the Supreme Court’s Shrinking Docket,
53 WM. & MARY L. REv. 1219, 1229 (2012).
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